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APPENDIX. 


MEMORANDUM OF THE LORDS OF THE 

COUNCIL ON THE REMOVAL OF 
COLONIAL JUDGES. 


The following Memorandum with reference to the 
removal of Colonial Judges having been drawn up by 
Order of the Lord President, in pursuance of a request 
from the Earl Granville^ the Secretary of State for 
the Colonial Department, after having been submitted 
to and confirmed by the Lords of the Council, was 
presented and laid on the table of the House of 
Lords. 

“ The Lord President, in answer to the question 
submitted to this department and to the Lords of the 
Judicial Committee by direction of Earl Granville^ 
has caused the following Memorandum to be pre- 
pared, for the purpose of explaining the views taken 
by their Lordships on the subject of the removal of 
Colonial Judges, as far as they may be gathered from 
reported cases, and from the experience of the last 
thirty years. 



X 


APPENDIX. 


“ It IS obvious that some effectual means ought to 
exist for the removal of Colonial Judges charged 
with grave misconduct, and that these means ought 
to be less cumbrous than those existing for the re- 
moval of one of Her Majesty’s Judges in this Country. 
The mode of procedure ought to be such as to pro- 
tect Judges against the party and personal feelings 
which sometimes sway Colonial Legislatures, and to 
ensure to the accused party a full and fair hearing 
before an impartial and elevated Tribunal. Hence 
It was considered in the case of Mr. ]nsl\c^ Boothby, 
t at although the Legislature of South Australia had 
passed addresses to the Crown for his removal, that 
measure did not suffice, as it would have done in 
England; and that although the Legislature might 
act as his .Accuser, it rested with the advisers of the 
Crown 1,1 England to dispose of the charges against 

“All the forms of suspension or removal which 

are in use lead by different roads to the same result 

VIZ., a hearing before the Privy Council. 

“When a positive ‘ amotion ' has been made by 

a Governor under Burke's Act (22nd Geo. Ill 

c. 75 ). the appeal to the Queen in Council is 

strictissimi juris, being provided by the Statute 
itself. 

"When an Order of suspension from office has 

been made, the matter has commonly been referred 

by the Queen to the Judicial Committee, on the 

recommendation of the Secretary of State, though 

not invariably so, as in some cases the Secretary of 

State has himself advised the Crown to confirm or to 
aisailow the suspension. 
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“ The reference may be made to the J udicial Com- 
mittee, or to a Committee of Council generally ; but 
if it be made to the Judicial Committee, it is desirable 
that the Lord President and the Secretary of State 
for the Colonies should sit with the Judges on the 
hearing. This course has been pursued with advan- 
tagre in several instances. 

O 

“ When charges are brought by a Colonial Assem- 
bly against a Judge, in the shape of a petition to the 
Queen in Council for his removal, as in the cases of 
Chief Justice Boulton, from Newfoundland ; Mr. 
Justice Sanderson, from Grenada ; and Chief Jus- 
tice Beaumont, from British Guiana, the Privy 
Council exercises a species of original jurisdiction 
on these petitions, which shall be considered pre- 
sently. 

" It may be remarked, generally, that it is ex- 
tremely difficult, and might be highly injurious to the 
public service, to lay down an inflexible rule as to 
the mode of procedure to be adopted in all cases of 
this nature. When a Judge is charged with gross 
personal immorality or misconduct, with corruption, 
or even with irregularity in pecuniary transactions, 
on evidence sufficient to satisfy the Executive 
Government of the Colony of his guilt, it would be 
extremely improper that he should continue in the 
exercise of judicial functions during the whole time 
required for a reference to England, or a protracted 
investigation before the Privy Council. Immediate 
suspension is in such cases a necessity, if much 
greater evils are to be avoided. But it must be borne 
in mind, that a Governor who resorts to such a 
measure, takes it at his own peril, and is bound to 
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make out a complete case in justification of it. 
When such cases come to be investigated at home, 
both the Governor and the Judge are in reality on 
their trial ; and to have taken unwarrantable pro^ 
ceedings against a Judge, would doubtless be re- 
garded as a most serious offence on the part of an 
Executive Officer. 

“ On the other hand, when the charges against a 
Judge consist, not in any alleged acts of personal 
misconduct, but in a cumulative case of judicial per- 
versity, tending to lower the dignity of his office, 
and perhaps to set the community in a flame, it is 
more difficult for the local Executive to act on its 
own responsibility. It is in cases of this description 
that petitions for the removal of Judges have been 
addressed to the Queen in Council by Colonial Legis- 
latures. 

“ This last-mentioned mode of proceeding has 
been found by the Lords of the Judicial Committee 
to be more dilatory, more expensive, more oneruos 
to the parties, and less satisfactory to their Lord- 
ships than the mode by way of previous suspension 
or amotion. And that for the following reasons: — 
The Privy Council, accustomed to act as a Court of 
appeal, that is, to review the evidence and decision 
of inferior Tribunals, has by its constitution consider- 
able difficulty in exercising an original jurisdiction, 
especially when the evidence has to be transmitted 
from the Colonies. No regular system of pleadings 
and procedure can be said to exist in such cases. 
The consequence is, that the charges being often 
loose, vague, and multifarious, their Lordships have 
not found it easy to reduce them to distinct and 
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positive issues of fact or of law, such as are neces- 
sary to the maintenance of a quasi-criminal pro- 
ceeding. 

“ As in Ecclesiastical suits for the correction or 
removal of Clerks, to which these proceedings offer 
some analogy, it is essential that the acts complained 
of should be clearly expressed, and that the accused 
person should have full notice of all that is to be 
proved against him. 

“ When the issues are settled, comes the difficulty 
of the evidence. Roth sides produce affidavits aiul 
other written testimonv from the Colony. W'hen a 
batch of affidavits has been hied on one side, apj^Ii- 
cation is made by the other side for time to answer 
them. Great delay and expense ensue; and, as in 
the case of Mr. Beaiitnotit, this kind of irregularity 
may protract the hearing of the case for two or three 
years, during which time the Judge, whom the Colony 
is seeking to remove, retains his office. When the 
case is completed by the parties or their agents, and 
brought in for argument, it is often loaded with a 
mass of irrelevant matter. Over these proceedings, 
regulated as they are by the advice of Counsel on 
either side, their Lordships can exercise but little 
control in the preliminary stages of the case, being 
themselves unacquainted with the merits of it. 

“ The mode of amotion with the right of appeal, 
or of temporary suspension with a reference to Eng- 
landf is not open to these objections. The evil of 
an inefficient or discredited Judicial Officer is at once 
removed. The Governor who feels called upon to 
take so decided a step, is bound to give to the accused 
person full notice of all the charges brought against 

3 
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him, to call upon him for his answer and to hear it. 
This, therefore, affords a solid groundwork for his 
subsequent proceedings. 

Furthermore, the Governor, knowing that his 
decision will be reviewed in England on appeal, is 
hound, for his own justification, to send home the 
proceedings and evidence on which that decision 
rests, in a clear and intelligible shape, and provi- 
sion is made for the performance of this duty. 
Nos. 83, 84, 85, and 86, of the Colonial Regula- 

tions. 

“ If the matter is then referred by Her Majesty in 
Council to the Judicial Committee, their Lordships 
are at once in a position to deal with it. The delay 
and expense incidental to getting up a case at a dis- 
tance from the original scene in dispute, vanish. The 
case is, or ought to be, already complete. And if it 
be at once submitted to the judgment of their Lord- 
ships in a complete form, there is no reason that it 
should not be heard and disposed of in a very short 
time, and at a small expense. Mr. Cloeids case 
(8 Moore’s F.C. Cases, 484) is a fair sample of a pro- 
ceeding judiciously conducted in this manner. That 
Cientleman had been improperly removed from a 
judicial office on the 19th Aprils 1853 ; he was re- 
stored to it by their Lordships on the 20th of 
February, 1854, and although he had undoubtedly 
suffered an injustice, their Lordships expressed 
their desire that he should be indemnified for the 
expense he had been unjustly put to ; and he was, in 
fact, soon afterwards promoted to a higher judicial 
office. 

“ It is scarcely necessary to add, that in Colonies 
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having Legislative Assemblies, those Assemblies can- 
not be deprived of their undoubted constitutional 
right to address the Crown for the removal of a Judge ; 
and the exercise of this right is altogether independent 
of the course which the Governor of the Colony may 
think tit to adopt. When the charges against a judi- 
cial Officer originate with Assemblies, the form of 
Address or petition is perhaps the most correct, 
though not the most convenient, form of proceeding. 
When the action for removal originates with the 
Governor, he has the power to give etfect to it in his 
own hands, subject to the control of the flomc 
Authorities. 

“The experience of the Lords of the Council, 
therefore, strongly corroborates the arguments stated 
in a paper (presented to the Colonial Office by 
Sir F, Roger) in favour of proceedings by the 
Governor, subject to a review by the Secretarv of 
State or the Privy Council in England, and they have 
invariably found, that in the cases in which proceed- 
ings have originated with the local Assemblies, the 
delay, uncertainty, and expense have been greatly' 
augmented. 

At the same time, when the misconduct charged 
is purely judicial, and, therefore not properly amen- 
able to the decision of the Executive authority, acting 
on the advice of Law Officers or advisers of inferior 
rank, it would seem that the due maintenance of the 
independence of Judges requires that judicial acts 
should only be brought into question before some 
Tribunal of weight and wisdom enough to pronounce 
definitely upon them, and this function appertains 
with peculiar fitness to the Privy Council, which, as 
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a Court of appeal, has to review the decisions of the 
Colonial Courts.” 


Observations by Lord Chelmsford upon the Memo- 
randum with reference to the removal of Colonial 
Judges : — 

“ I concur generally in the views expressed in this 
Memorandum. 

“ The question of the removal or suspension of a 
C olonial Judge is one of great delicacy and of some 
difficulty ; but, upon the whole, I think that in all 
cases, except those which sometimes occur, of judi- 
cial indiscretion or indecorum, the best system is that 
which leaves the responsibility in the first instance to 
the Governor of the Colony, subject to an appeal to 
the Queen in Council. Of course, so serious a step 
as the removal or suspension of a Judge ought not 
to be taken without a distinct communication being 
previously made of the specific charges of misconduct 
imputed, and without an ample opportunity being 
afiorded to the Judge of answering those charges. 
In every instance of this kind it seems to me, that it 
would be better that the matter should be brought 
before the Privy Council, rather than that the final 
decision should rest with the Secretary of State 
because the reasons for the determination in the latter 
case are not made public (publicity in an accusation 
of a Judge being always desirable), and because an 
impression sometimes prevails that there is an in- 
clination in the Colonial Office to uphold their 

Governors upon any subject of complaint which 
arises in the Colonies. 
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When I speak of judicial indiscretion or inde- 
corum, it may be difficult to explain my meaning in 
words, yet it will probably be sufficiently understood. 
As an illustration, I would mention ebullitions of 
temper and intemperate language, leading continually 
to unseemly altercations and undignified exhibitions 
in Court. Upon occasions like these, different 
opinions may be entertained whether the conduct of 
the Judge is such as to render him unfit to continue 
upon the Bench. I think the evil of allowing such 
a Judge to exercise his functions while his conduct is 
being inquired into, would not be so great as per- 
mitting a Governor to determine upon his own judg- 
ment and discretion, that the behaviour of the Judge 
was so incompatible with the temperate and dignified 
administration of justice, as to render it desirable, on 
public grounds, that he should be removed. In these 
cases it w^ould be better, in my opinion, to inform the 
Judge of the specific instances in which it is alleged 
that he has not preserved the decorum of his judicial 
character, and to call upon him for distinct answers 
to the charges, with an intimation that the whole 
will be sent home for the decision of the Privy 
Council. 

“ These observations do not apply to grave charges 
of judicial delinquency, such as corruption ; or to 
cases of immorality, or criminal misconduct. In- 
stances of this kind ought to be visited by immediate 
removal from the Bench (of course, not before a full 
opportunity has been afforded to the accused Judge 
to defend himself). Such serious cases ought to be 
brought before the Privy Council, either by appeal 
on the part of the removed or suspended Judge, 
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or upon the recommendation . of the Secretary of 
State. 

“ Chelmsford. 

“9M April, 1870.” 


Opinion of the Right Hon. Stephen Lushington, 
D.C.L., late Judge of the. Admiralty, on the fore- 
going Memorandum : — 

" It is, 1 think, perfectly clear, that all inquiries 
into the alleged misconduct of Colonial Judges must 
be attended with difficulty, and in most cases with 
some mischievous consequences. 

“ 1 entertain no doubt in my own mind, that the 
most efficacious means of proceeding, and productive 
of the least evil consequences, is that the Governors 
of the Colonies respectively should be entrusted with 
the power of investigating any alleged charges against 
the Judges, and, if in their opinion need be, of sus- 
pending them ; of course, all the proceedings and 
the evidence upon which they act should be remitted 
without delay to the Colonial Office, and, if need be. 
Her Majesty will be advised to remit the case to the 
consideration of the Privy Council. I apprehend that 
the Judicial Committee has no peculiar claim to take 
cognizance of such a case. 

" I think the propriety of the Colonial Governor 
being invested with this power, great as it is, would 
be more apparent if contrasted with any other mode 
of proceeding than that suggested. 
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I forbear to enter into those particulars, not only 
because they are obvious, but also because I feel 
confident the consideration of them would naturally 
occur to all who have to look into this question. 


“ April 14, 1870.” 


Opinion of the Right Hon. Sir Edward Ryan on 
the foregoing Memorandum : — 

“ I entirely concur in the opinion expressed by 
Lord Chelmsford and Dr. Liishington, and in the 
Memorandum, that the best mode of proceeding, and 
productive of the least evil consequences, in most 
cases, will be to leave the responsibility, in the first 
instance, to the Governor of the Colony, subject to 
an appeal to the Queen in Council. 

“ I agree with Dr. Lushingfon in thinking that 
the Judicial Committee has no ‘ peculiar claim ^ to 
take cognizance of such cases, though probably the 
Secretary of State would generally be desirous of 
referring such cases to that body. In the case of 
Wtlhs V. Gipps (5 Moore^s P. C. Cases, 379), the 
then Lord President (the Duke of Buccleugh), with 
the Lord Chancellor (Lord Cottenham), Lord 
Brougham, Chief Justice Tindal, Mr. Baron Parke, 
the Right Hon. T. Pemberton Leigh, and the Right 

Hon. W. E. sat on the Judicial Committee 

upon an appeal against an Order of Amotion. 

“ I concur in the arguments stated in Sir F. Roger's 
paper in favour of proceedings by the Governor, 
subject to a review by the Secretary of State, or the 
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Privy Council, and generally in the view so clearly 
stated in the Memorandum, as to the course of pro- 
ceeding in cases of his nature before the Privy 
Council. 

“ E. R. 

“ April 2 1, 1870.” 


APPENDIX. 




Order in Council for the establishmen r of 
CERTAIN Rules to be observed by Proctors, 
Solicitors, Agents, atd other Persons 

ADMITTED TO PRACTISE BEFORE HER MaJESTV’s 

Most Honourable Privy Council. 


At the Court at Windsor, the 31st day of March, 
1870. 

Present : — The Queen's Most Excellent Majesty in 

Council. 

Whereas there was this day read at the Board a 
representation from the Lords of the Judicial Com- 
mittee of the Privy Council, dated the 26th day of 
March instant, humbly recommending to Her Majesty 
in Council, that certain Rules be established by the 
authority of Her Majesty, by and with the advice of 
Her Privy Council, to be observed by all Proctors, 
Solicitors, Attorneys, Agents, or other Persons em- 
ployed in the conduct of appeals, petitions, or other 
matters pending- before Her Majesty in Council, Her 
Majesty having taken the said representation ’ into 
consideration, and the schedule of Rules hereunto 
annexed, was pleased, by and with the advice of Her 
Privy Council, to approve thereof, and to order, and 
It is hereby ordered, that the same be punctually 
observed, obeyed, and carried into execution. 

Arthur Helps. 

4 
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SCHEDUI.K ANNEXED TO THE FOREGOING ORDER. 

1. Every Proctor, Solicitor, or Agent admitted to 
practise before Her Majesty's Most Honourable Privy 
Council, or any of the Committees thereof, shall sub- 
scril)e a declaration, to be enrolled in the Privy 
Council Office, engaging to observe and obey the 
Rules, Rci^ulations, Orders, and practice of the Privy 
Council ; and also to pay and discharge, from time 
to time, when the same shall be demanded, all fees 
or charges due and payable upon any matter pending 
before Her Majesty in Council ; and no person shall 
be admitted to practise, or allowed to continue to 
practise, before the Privy Council, without having 
subscribed siK'h dc'claration in the following terms : — 

Form of declaration. 

Wk. llu' undersigned, do hereby declare, that we 
<lesire and intend to practise as Solicitors or 
Agents in appeals and other matters pending 
before Her Majesty in Council; and we severally 
and respectively do hereby engage to observe, 
submit to, p(‘rform, and abide by all and every 
the Orders, Rules, Regulations, and practice of 
Her ?v'Iajesty’s Most Honourable Privy Council 
and the Committees therf;of now in force, or 
hereafter from time to time to be made; and also 
to pay and discharge, from time to time, when 
the same shall be demanded, all fees, charges, 
and sums of money due and payable in respect 
of any appeal, petition, or other matter in and 
u[)on which we shall severally and respectiv^ely 
appear as such Solicitors or At^ents, 
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II. Every Proctor, Solicitor, or Attornt-y j)ractisiiij^ 
in London, and duly admitted in any of the Courts 
of Westminster^ shall be allowed to subsciibe tluj 
foregoing declaration, and to practise in the Privy 
Council, upon the production of his Certilicatc (or 
the current year; and no fee shall be payable by him 
on the enrolment of his signature to the foregoing 
deckyation. 

III. Persons not being certificated London Solici- 
tors, but having been duly admitted to practise as 
Solicitors by the High Courts of Judicature in India 
or in the Colonies respectively, may ap[)ly, b\- peti- 
tion, to the Lords of the Judicial Committee of tin: 
Privy Council for leave to be admitted to practise in 
the Privy Council ; and such persons, if adnvitted to 
practise by an Order of their Lordships, shall pay 
annually, on the 15th November, a fee of live Cuhieas 
to the Fee Fund of the Council OHice. 

IW .'Vny Proctor, Solicitor, .Vgenl, or other person 
practising before t'ne Privy Council, wiio shall wil- 
fully act in violation of the Rules and practice of the 
Privy Council, or of any Rules prescrilx'd by the 
authority of Her ALijesty, or of the Lords of the 
Council, or who shall wilfully misconduct himself in 
prosecuting proceedings before the Pri\'y Council, or 
any Committee thereof, or who shall refuse or omit 
to pay the Council Office fees or charges payable 
from him when demanded, shall be liable to an abso- 
lute or temporary prohibition to practise before the 
Privy Council, by the authority of the Lords of the 
Judicial Committee of the Privv Council, 
shown ai their Lordships’ l>ar- 


upon cause 




c A s r: s 

IN 

r H E PRIVY C O U N C I I. 

ON APPEAL FROM 

THE EAST INDIES. 


Rahoo Beer Pertab Sahee Ap/>cUa>it, 

AND 

Maharajah Rajender Pertab Sahee, Respondent, 

And cross appeal, 

Maharajah Rajender Pertab Sahee, Appellant, 


AND 


Baboo Beer Pertab Sahee 


... R espo n den t . * 


On appeal from the High Court of Judicature at 

Bengal. 

The subject of the first appeal related to the 
succession to the Zemindary or Raj of Hunsapore, in 
the Zillahs of Sarun and Goruckpore, in the District 

« Present Members of the Judicial CommiiUe-ThQ Right 

Hon. Lord Cairns, ,the Right Hon. Sir James William Colvile 

the Right Hon. Sir Edward Vaughan Williams, and the Kicrht 
Hon, Sir Richard Torin Kindersley. * 


6th. 7th, 9th, 
loth, & 19th 
Dec., 1867. 


firsts' 3 e-sr. -St 


The Zemin- 
dary of Hun- 
sapor e in 
Behar is an 
impartible 
Raj, which by 
family usage 
and custom 
successive Rajah, 
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of BehaTy. of which Maharajah Chutterdharee Sahee 
died seized^ and raised two prineipal questions: first, 
whether the estate was by family custom and usage 
a Rajy impartible and indivisible, descending to a 
single male heir to the exclusion of the co-heirs ; and 
secondly, as to the power of the Maharajahy according 
to the Hindoo law of the Benares school, to make 
a testamentary disposition of a Raj to one member of 
his family to the prejudice of his other male descen- 
dants and co-heirs. The second, or cross appeal, was 
confined to such parts of the High Court's decree 
which directed an allowance of Rs. 1,000 per inejisem 


to the burthen ot making Babooana allowances to the junior members- 
of the family for maintenance. 

In the year 1767, F., the then reigning Rajah or I/unsapore having 
rebelled against the British Government, was expelled by force of arms, 
and the confiscated by Government, who kept possession of the same 
for upwards of twenty years, and ultimately, in 1790, granted the to 
C a younger member of the family of F., on whom, some years after- 
wards, the Government conferred the title of Rajah. Held,— that, 
although the Zemindary was to be treated as the self-acquired 
estate of C., yet that the grant being from the ruling power, in the 
absence of evidence of the intention of the Grantors to the contrary, 
carried the incidents of the family tenure as a Raj, as the Government’s 
intention must be taken to have been to restore the estate as it existed 
before its confiscation, with no change other than that as affected F-. 
and his descendants, and was not, therefore, the creation of a new tenure, 
but simply a change of tenant, by the exercise of a 'vis major. 

Held further, that the title of Rajah is not absolutely essential to 

the tenure of a Raj, „ , • l • 1 

Ben. Reg. XI. of t793» does not affect the succession by special cus- 
tom, of a. single male heir to a A’n:/, or subject it to the ordinary Hindoo 

law of succession. 

Although there is no mention in the ancient Hindoo Treatises of a 
testamentary disposition, yet modern authorities have determined, that a 
Hindoo has testamentary power, which can be exercised by him, at least 
within the limits which the Hindoo law prescribes to alienation by gift 
infer vivos. 

Where the Mitdeshard prevails, a Hindoo without male descendants 
may dispose by Will of his separate and self-acquired property, whether, 
movable or immovable. If there be male descendants, he may by 
Will dispose of self-acquired movable property, subject to the restric- 
tion, that he cannot wholly disinherit any one of such descendants. 

Whether, by the school of Hindoo law, a Hindoo can by Will 

make an unequal distribution of self-acquired immovable property 
without the consent of his male descendants ? Qu'sre. 

If a party founds his title on a nuncupative Will, it is incumbent on 
him, in so uncertain a foundation as spoken words, to allege in the 
pleadings with- the utmost precision, as well as to prove, the words on 
which the party relies, and every circumstance of time and place.' 
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to Baboo Beer Pertab SaJiee^ for maintenance as a 
member of the family, the non-admission of the verbal 
appointment of the Respondent as the successor to the 
estate, an alleged nuncupative Will of the iate Maha- 
rajahj and lastly, with respect to the costs awarded. 

The history of the case was as follows ; — 

The Ra] of Hunsapore^ an ancestral ancient Tri- 
butary Principality, was, by the evidence in the suit, 
traced back as being held as an entire estate in the 
same family for upwards of two hundred years. The 
common ancestor was Rajah Beer Sduy and each 
successive possessor of the during the whole of 

that period, had been a sole male heir of the Rajah 
last seized, and the eldest or nearest in the line of 
succession, without a single instance of the succession 
of the relations of any heir succeeding as co-perceners 
or joint heirs to the ancestral estate. The other mem- 
bers of each successive Rajah being entitled only to an 
allowance out of the estate for maintenance and support. 
This course of descent to the rights in the Raj continued 
uninterruptedly down to one Rajah Futteh Sahee, 
who, having rebelled against the British Government, 
was, in the year 1767, expelled from his possessions 
by force of arms, and the Raj confiscated and taken 
possession of by the East India Company. From 
that period until the year 1790 the Raj remained in 
their possession, and they leased the same to Farmers. 
In that year the East India Company, after repeated 
applications by members of the deposed Rajah's 
family for its restoration, by a Firman granted the 
Raj to Chutterdharee Sahee, the representative of 
a younger branch of the family, and put him, then 
a minor, in possession, and afterwards conferred 
on him the title of Rajah. Rajah Chutterdharee 
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Sahee had issue two Sons, who predeceased him. The 
eldest, Ram SaheCy left two Sons, Ongur Pertab 
(the Respondent's Father), and Baboo Deoraj SaheCy 
him surviving, and the younger Son, Puthee Paul 
SaheCy also left two Sons, named Telluckdharee 
Sahee and the Appellant, Baboo Beer Pertab Sahee. 
Ongur Pertab had issue a Son, the Respondent, 
Maharajah Rajender Pertab Sahee, whom it was 
alleged, Maharajah Chutterdheree Sahee, the day 
before his death, verbally appointed to succeed to 
the Raj as his heir, and installed him as Rajah. It 
appeared, that the Maharajah afterwards executed a 
written Will, or testamentary disposition, dated the 
1 6th of March, 1858, shortly before his death, 
appointing the Respondent, Maharajah Rajender 
Pertab Sahee, his great-grandson, his sole heir 
and successor to the Raj. Disputes having arisen 
as to the Respondent's right of succession, an inves- 
tigation took place before the Deputy Collector of 
the District where the estate was situate, who made 
an Order to the effect, that the Raj had devolved on 
the Respondent, and his name, as proprietor, was 
thereupon entered on the Government Records. This 
Order was affirmed by the Commissioner. Summary 
suits were also instituted under Act, No. XIX. of 
1841, for appointment of a Curator; and under Act, 
No. XX. of 1841, for a certificate of administration, 
and the Judge, Mr. Atherton, on the 22nd of May, 
1858, declared the Respondent entitled, and his pos- 
session, as successor to Rajah Chutterdharee Sahee, 
was confirmed by a judgment of the late Sudder 
Dewanny Adawlut, on the 26th of August, 1858. 

Some time afterwards Government conferred on 
the Respondent the title of Maharajah, 
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In consequence of these proceedings the suit, out 
of which the principal appeal arose, was commenced in 
March, 1859, in the Zillah Court of Sarun, l>y the 
Appellant and his l^rother, Tilluckdharee Sahee, 
(who afterwards withdrew trom the suit), as two 
of the Grandsons and joint heirs ol Mahara- 
jah Chutterdharee SaheCy against the RespondenI, 
Ongur Pertah, his Father (who w-aived and sur- 
rendered his rights by inheritance in fa\our ol 
his Son, the Respondent), Deoraj, his Cncle, and 
others, to dispossess the Respondent of a moii’ty 
of the above-mentioned Raj or ZemhularVy and 

for a declaration by the Court, that the AVy* or 
Zemindary was liable to division and partition, as 
ordinary immovable and movable property by the 
Hindoo law, and also seekinir as suhsidarv to the 

' O' 

former, to set aside the summary proceedings undc^r 
the Acts, Nos. XIX. and XX. of 1841, as well as 
the Orders of the Revenue authorities for recording 
the Respondent’s name in the Hooks of the (iovern- 
ment Collector as sole proprietor of the Raj. 

The principal questions raised by the suit were, 
first, w'hether the Zemindary, which was admitted to 
have been an ancient family Raj, and had descended 
through a regular succession of ancestors, had 
been originally, and dowui to the time of Rajah 
Futteh Sdhee, impartible and only descendible to 
one sole heir, or w'hether it was divisible and 
descendible as ordinary property by Hindoo law to 
the general heirs ; and secondly, wdiether, if estab- 
lished to have been impartible and descendible to a 
single heir, the rebellion and flight of Rajah Futteh 
Sahee and the consequent khas management of the 
Zemindary by the Fast India Company, for a long 
period of years, and the subsequent transfer by the 
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Government, and settlement with the Maharajah Chut- 
terdharce Sahee (such transfer being made to him as a 
member of the same family, and as next heir in the 
established line of succession after the Rajah Futteh 
Sahee and his Sons) had necessarily the effect of destroy- 
ing the original tenure of the Raj as a Tributary 
Principality, under the customary law of the country, 
and also according to the particular custom of the 
family, and so destroying the legal incidents of the 
tenure as regarded the inheritance and the succession 
of a sole heir. There were also other subordinate 


questions of fact raised in the suit respecting the 
validity of, first, the alleged verbal appointment and 
installation of the Appellant and a nuncupative Will 
of the late Maharajah; and secondly, a written Will, 


subsequently executed by him, by which the Respon- 
dent was appointed the Maharajah' s sole successor. 


By the decree of Mr. D. G. Wilkins^ the Judge of 
the Zitlah Court of Sarun, dated the 24th of Au^ust^ 
i860, it was declared, that the was an ancient Tri- 


butary 1 rincipality, impartible, and as such, inheritable 
by the eldest male heir solely ; that the Plaintiffs had 


failed to prove that it was ever subjected to division 
or partition during the long course of succession 
thereto , and that the original and established course 


of descent to a single male heir had not been broken 


up or destroyed by the displacement of the elder branch 
of the family and the subsequent transfer to and suc- 
cession of a member of the same family, being the next 
heir of the late Maharajah Chutterdharee Sahee. The 
decree also declared, that the special course of descent 
had been established as a family custom or usage, 
and that such custom was binding on the Maharajahy 

as the representative of the younger branch, as it had 

been previously on the elder hranch, of the same 
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family, and decided, that the Respondent must l)e con- 
firmed in his ptissession of the Zemindar y in its 
entirety, without any division or partition. W'ill or no 
\\ ill ; but that the nuncupative W’ill and verbal a|)[joint- 
ment and assi^^nment of the Raj to the Respondent had 
not been sufficiently proved, nor the written W'ill, which, 
if proved, would, the Court considered, he void and 
inoperative by Hindoo la\\‘. It further declared, tliat 
the Plaintiffs were entitled, bv \irtue of the familv 
custom or usage, to an allowance charged on the 
Zemhidary for maintenance, which was fixed at the 
rate of Rs. 2,000 monthly, witli arrears to he l alcu- 
lated from the 16th of March, 1858 ; and the decree 
directed the costs of both the Plaintiffs and of all 
the other Defendants to be payed hv the Respondent. 

From this decision the Plaintiffs appealed to the 
High Court at Calcutta. The Respondent, Maharajah 
Rajender Pertab Sahee, also appealed on the ground, 
that the gift and delivery of the Raj and the nuncupa- 
tive and written Wills ought to have been upheld, that 
the amount decreed for maintenance was excessiie, 
and that the costs ought not to come out of the estate. 


Before the appeals were heard, Tilluckdharee Sahee 

assigned his interest in the matters in dispute to hi.^ 

son, Narmcke Pertab Sahee, who effected a compromisr 

with the Respondent, the Maharajah, and withdrew 

from the suit, w'hich was afterwards prosecuted by the 
Appellant alone. 

The appeals were heard before Messrs. Steer and 
Levinge,U^■o oi the Judges of the High Court, and 
by a decree of that Court, bearing date the 28th 
of April, 1863, the Court affirmed the first portion 
of the decree of the Zillah Court, both as to the 
legal character of the tenure of the estate and itc 
incidents impressed on the Raj, and also as to the 
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same having been transferred to and received by 
the late Maharajah^ subject to these incidents, but 
declaring that there had not been any confiscation 
or forfeiture either in fact or law. The decree also 
declared that, the Raj was one of those Princi- 
palities upon which was impressed the law of pri- 
mogeniture, involving the succession of one member 
only of the family to the entirety of the estate as 
an inherent condition essential to its existence, and 
that the evidence in the suit had proved a family 
custom or usage to exist in favour of the same course 
of succession ; that the late Maharajah Chutter- 
dharec Sahee, being a member of the family, must 
have received the Raj subject to this family, custom 
or usage, while those who claimed through him, 
being also members of the family, were equally 
bound by it. The decree dealt differently with 
the evidence with respect to the alleged nuncupative 
Will, declaring that the words and acts of the late 
Maharajah did not amount to a nuncupative Will 
but were consistent with the supposition that they 
were said and done by the Maharajah in the belief 
and under the impression that the Respondent would 
be, under and by virtue of the kooloochar (family 
custom), his sole heir, and as such would succeed 
to everything. As to the written Will, the 

decree reversed the Zillah Court’s finding, on the 
ground, that it had been established by the evidence ; 
and with respect to the allowance decreed on 
account of maintenance, the decree altered the Zillah 
Court’s decree by cutting down one-half of the sum 
fixed, and decreeing Rs. 1,000 per mensem instead of 
the Rs. 2,000 ; and, as to the costs, the Zillah Court’s 
decree was also altered and amended by decreeing, 
that the Respondent should pay his own costs and 
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his co-Defendant, his Father, Ongiir Pcrtab's costs, and 
the costs of the l^laintiff ; but the costs of the oilier 
co-Defendants were decreed against the Plaintiffs, as 
having been unnecessarily incurred, and the parlies 
unnecessarily brought into Court, supported by un- 
founded and reckless allegations of Bcnainec and 
fraudulent transfers not attempted to be proved. 

From this judgment of the High Courl, and the 
decrees founded thereon, the Appellant brought the 
present appeal. The Respondent also instituted a 
cross appeal against those portions of the decree which 
related to the non-admission of the verbal appoint- 
ment of the Respondent; the nuncupative Will of th e 
late Maharajah ; the refusal of his costs ; the making 
the costs of the Plaintiff and of the Defendant, 
Ongur Pertaby payable by him, and also against the 
allowance of Rs. i,ooo per mensem to the Appellant, 
Baboo Beer Pertab Sahee, from the date of the 
decease of the late Maharajah. 


1867. 
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Both appeals were heard together. 


Mr. Fieldy Q.C., and Mr. Cave^ for Baboo Beer 
Pertab Sahee^ 


Argued, that Maharajah Chutterdharce Sahcc's im- 
movable property did not, at the time of his death, 
constitute a Raj or Zetnindary^ indivisible either b}' 
Hindoo law or by family custom ; that, assuming that 
the alleged custom of the descent of the family estate 
undivided to the eldest Son had prevailed up to the 
time of the expulsion of Rajah Futteh Sahee, such 
custom, if not then extinguished by the breaking up 
of the family estate, would follow the elder branch re- 
presented by Rajah Futteh Sahee and his Sons, or at 
any rate could not be pleaded by a Son or Grandson 
of Rajah Chutterdharee Sahee himself, belonging to 
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the younger part of the family, while the elder branch 
descendants of Rajah Futtch Sahee continued to exist. 
And they insisted, that the custom, if it ever existed, 
was broken up and put an end to by a descendant 
of Rajah Futtch Sahee, who, it was alleged, divided the 
family estate. That, even supposing that a custom 
of the descent of the family estate undivided pre- 
vailed up to the time of Rajah Futteh Sahee, the pro- 
visions of Ben. Reg. XI., of 1793, would apply to 
such portion of the property as was situated in the 
J^ritish territories, and would so have applied even 
had Rajah Rutteh Sahee himsell continued in possession, 
rhat the Court below ought to have found that 
Maharajah Chutterdharcc Sahee died possessed of im- 
movable property, both ancestral and self-acquired, 
other than that w'hich had formerly belonged to Rajah 
Futtch Sahee, and to which neither the Hindoo law , 
with regard to the descent of property forming a Raj, 
nor the alleged family custom (if it ever existed) 
applied : and it should have declared, the Baboo 
Beer Pertab Sahee was entitled, as one of the heirs 
of Maharajah Chutterdharce Sahee, to succeed to one- 
fourth of such property, and should have found either 
that such property comprised all the immovable pro- 
perty of which Maharajah Chutterdharee Sahee died 
possessed, other than that which Maharajah Rajender 
Pertab Sahee proved to have formerly belonged to 
Rajah Futteh Sahee, or should have framed an issue for 
trial by the Court of the Judge of Sarun to deter- 
mine what part of the immovable estate of which 
Maharajah Chutterdharee Sahee died possessed, had 
formerly belonged to Rajah Futteh Sahee, the burthen 
of proving the affirmative of such issue being upon 
the Respondent. That the Court below ought to 
have found, that Maharajah Chutterdharee Sahee had 
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died possessed of very valuable movable property, to 

\Nhich neither the Hindoo law, with regard to the 

descent of property forming a Raj, nor the alleged 

family custom (if it ever existed) could a|)ply, and 

should have declared the Appellant as one of the 

heirs of Maha rajah Chuttcrdharcc Sahee, entitled to 

succeed to one-fourth of such [iroperty. That the 

verbal gift and Wills were rightly held by the Judge 

of the Zillah Court not to ha\'e been established. ISut 

that, even assuming the gift and W'ills were proved, 

they were inoperative by the Hindoo law of the 

Benares school ; and that, assuming the .Appellant to 

be entitled to maintenance only, he was entitled to 

the amount fixed by the ZiUah Judge, together with 

arrears from the death of Maharajah Chatter, iharee 

Sahee, and interest at the rate of twelve per cent., 

and that such maintenance should have be.-n decreed 

to be continued to his male issue. And, as to the 

costs of the suit, it was submitted, that the order of 

the Zillah Judge was, in the peculiar circumstances 
of the case, right. 

Sir R. Palmer, Q.C., and Mr. Leith, for Maha- 
rajah Rajenilcr Pertab Sahee, 

Contended, that the decrees of the Courts below 
were right m finding and declaring, that the ancient 
aj or Zeminiiary of Hunsapore was originally, 
and had all along, continued to be an impartible 
and indivisible estate, descending to the eldest or 
nearest male heir alone, as a Tributary Principality 
according to the custom of the country, and also 
by the custom of this family. That on those 
grounds the Respondent, on the death of his Great- 
grandfather Maharajah Chutterdharee Sahee, and 
the surrender of the rights of his Father, became 
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entitled to succeed to the Raj or Zemindary as such 
eldest or nearest male heir of the Maharajah^ to the 
exclusion of the Appellant. That the Appellant had 
failed to prove any interruption or disturbance of the 
customary course of descent to a single male heir 
by any such division or partition of the Rajy or 
Zcmijidary, among the general joint heirs, according 
to Hindoo law, previous to the possession of the 
late Maha7'ajah, and that he also failed to estab- 
lish that there had been any confiscation, in fact 
or by law, of the Ra; or Zeynindary by the Govern- 
ment as alleged in the plaint ; or if there had been 
such confiscation, that the same, either necessarily 
and ipso facto, determined and put an end to the 
course of descent under the family custom, or 
destroyed and obliterated the legal character and 
incidents of Principality impressed on and inherent 
in the tenure of the Raj or Zemiytda^y under the 
custom of the country. That, even if such alleged 
confiscation had been established, which was decreed, 
yet that it was rightly declared upon the evidence by 
the decrees, that the possession of the Raj or Zemm- 
dary as it then stood, and without any change in its 
legal character or incidents, was given by the Govern- 
ment to the late Maharajah, he being a member of 
the family, and the nearest male relative of the then 
former possessor, after his own children, and the late 
Maharajah had accepted and entered into such pos- 
session as the successor, de facto, to an ancient ances- 
tral estate subject to such family custom ; and that 
further, it was rightly decided, that as the Appellant 
and the Respondent were also members of the same 
family, their rights and claims to the succession of the 
Raj or Zemindary must be governed by the same 
family usage and custom. That, if it had been other- 
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wise found and decided on the facts, and that tlie late 
Maharajah had, under the transfer of possession to 
him, taken from the Government a grant, as in effect 
alleged by the Appellant, of a new and indepeiulent 
estate in the Raj or Zemindary, in the nature of a 

grant to him and his heirs general, under the Hindoo 

law, the late Maharajah would have held and pos- 
sessed the Raj or Zemindary as a self-acquired 
estate, and if so, had an absolute power of alien- 
ation over the same, and had duly excreised such 
power in favour of the Respondent, and to the exclu- 
sion of the Appellant. That the Zemindarv, Hu‘ 
right of succession to which was iti question in the 
suit, was an ancient Raj^ and was held and tMijcn ed 

as a Raj by the late proprietor at tlu' time of his 

death, and in whom the family litie of Rajah (for a 
time in abeyance) had been revived h\’ a ^^rant ol 
the Government many years previous to his death ; 
that the succession to such Raj must, therefore, f)e 
governed by the custom of the country which limits 
the right of succession to a Raj to a sole heir, the 
eldest or nearest male, wdio was the Respondent, 
and in whom the title had been continued as such 
heir by the Government. That the decree of the 
High Court was right in declaring on the evidence, 
that the written Will of the late Maharajah 
Chutterdharee Sahee was duly proved ; and also that 
the same was valid by the Hindoo law, and that the 
Respondent was thereby appointed his successor and 
heir. That, if the Raj or Zemindary w'ere to be con- 
sidered and treated as an ancestral estate in the 
possession and enjoyment of the late Maharajah, the 
Respondent was entitled to succeed thereto on his 
death, as such special heir, under the custom of the 
country, and also under the family custom ; and that 
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it it were to be considered and treated as a -self- 
acquired estate in the late Maharajah^ the Respondent 
was entitled to succeed him, under and by virtue of 
the special nomination and appointment of him as 
successor and heir, either under the verbal or the 
written appointment of the Maharajah as proved to 
ha\e been made. That the Zemindary was from time 
immemorial held as a Raj, with all the usual inci- 
dents of a Raj, and that after it came into the posses- 
sion of the late Maharajah Chutfcrdharee Sahee, the 
(Government revived in him the family title of Ra)ah, 
and the Zemutdary was thereafter held, considered, 
and treated by him and by all others as a Raj up to and 
at the time of his death. And that, therefore, accord- 
ing to the custom of the country, the same would 
descend' to his eldest or nearest male heir solely, to 
the exclusion of the other members of his family, 
including the Appellant, who would only be entitled 
thereout to maintenance; and that the Respondent 
v\as such sole heir, and as such, rightly succeeded 
to the Raj, and his possession thereof had been recog- 
nized and confirmed by the Government, who had by 
a distinct act continued the family title to him. 

And, upon the cross appeal, it was submitted 
by the Respondent that, as it was declared by the 
decree of the High Court that the witnesses (two 
European Officers of Government) who gave evi- 
dence in support of the nuncupative Will were 
persons of undoubted veracity, and it sufficiently 
appeared from their evidence, and confirmed by 
the petition of the late M aharajahy proved to 
have been sealed and dispatched by him, that his 
words and acts, constituting the nuncupative Will, 
were intended by him as a solemn and formal appoint- 
ment of the Appellant as hjs successor and heir, and 
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such appointment was valid and operative according 
to Hindoo law and custom, without any instrument iti 
writing; that even if such verbal appointment were 
not to be held valid and operative for the reason in 
the decree mentioned, namely, that the words and 
acts of the Maharajah spoken to by the witnesses, 
did not sufficiently show a testamentary intention on 
his part, or amount to a nuncupative W'^ill, yet that 
the written petition, with his seal, declaring that he 
had appointed the Appellant his successor or heir, 
and expressly excluding his Grandsons from all par- 
ticipation in the inheritance, ought to have been con- 
sidered in the nature of a valid and binding testa- 
mentary disposition, and to which effect ought to have 
been given. That the direction was wrong, whereby 
the Appellant was ordered to pay his own costs, and 
the costs of the Respondent, and also the costs of 
the co-Defendant, Ongur Pertab, notwithstanding 
that the suit and appeal of the Plaintiffs were dis- 
missed and a decree made generally in favour of 
this Appellant; and, lastly, that the allowance for 
maintenance to the Respondent from the death of 
the late Maharajah was excessive, and ought to be 
reduced and altered, both as regarded the amount 

and the time from which such maintenance should 
be decreed to run. 

Upon the nature ol the tenure and right to succes- 
sion to Hunsapore, whether it constituted, according 
to family custom and usage, at the date of Maharajah 
Chutterdharee Sahee s death, a Raj, impartible and in- 
divisible, descending to a single male heir, as recog- 
nized by Hindoo law, the following cases and autho- 
rities were referred to:—Urjim Manic Thakoor v. 
Ramgunga Deo {a); Ranee Soomitra v. Ramgunga 

(<i) 2 Ben. Sud. Dew. Ad. Rep., 139. 
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Manik [a)\ Maharajah Gurunrain Deo v. Unund 
Lai Singh (b) ; Aniind Lai Sing Deo v. Maha- 
raja Dheraj Gurrood Narayun Deo (c) ; Thakoorai 
Chuttiirdharee Singh v. Thakoorai Telukdharee 
Singh (d) ; Rawut Urjun Sing v. Rawut Ghunsiam 
Sing (c) \ Katama Natchier v. The Rajah of Shiva- 
giinga (f) : Miiha Raj Koivur Basdeo Singh v. Muha 
Rajah Boodur Singh Buhadur (g) ; Baboo Gunesh 
Dull Singh V. Maharaja Moheshur Singh {h) ; The 
Secretary oj State in Council v. Kamachee Boye 
Sahaba (i) ; Mussiimat Bhoobun Moyee Debia v. 
Ram Kishore Acharj Chowdhry (k) ; Koonwur Bodh 
Singh V. Sconath Singh ( 1 ) \ Ben. Reg. XL, 1793; 
W. H. Macnaghten' s “ Hindu Law,” Vol. L p. 18, 
note ; Strange s “ Hindu Law,” Vol. L, p. 198, 
note 3 (2nd Edit.), ib. p. 208, ib. Vol. IL, p. 328 ; 
Inst, of Menu. ch. VIII. par. 41 ; Elberling on 
Inheritance, p. 69. 

Or, whether, upon the grant and transfer by 
the Government to Maharajah Chutterdharee Sahee^ 
the estate became a self-acquired Zemindary^ and 
on his death divisible by the ordinary Hindoo law, 
The East India Company v. Syed Ally (m)^ were 
cited. 


(rt) 3 Hen. Sud. Dew. Ad. Rep., 40. 
(^) 6 Ben, Sud. Dew. Ad. Rep, 282. 
(r) 5 Moore’s Ind. App. Cases, 82. 

6/) 6 Ben. Sud. Dew. Ad. Rep., 260. 
{c) 5 Moore’s Ind. App. Cases, 169. 
(/)9 Moore’s Ind. App. Cases, 539. 
{g) 7 Ben. Slid. Dew. Ad. Rep., 228, 
(//) 6 Moore’s Ind, App, Cases, 164. 
(/) 7 Moore’s Ind. App. Cases, 476. 
(^) 10 Moore’s Ind. App. Cases, 279. 
(/) 2 Ben. Sud. Dew, Ad. Rep,, 92. 
(;//) 7 Moore’s Ind. App. Cases, 555. 
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With respect to the capacity of a Hindoo by the 
ordinary Hindoo law, to make a Will, assuming the pro- 
perty self-acquired, and the custom of descent to the 
Raj to a single heir not to prevail, Nana Narain Deo \. 
Huree Pnnth Bhao (a) ; Mulraz Lachmia v. Chalekany 
Vencata Rama Jagga^tadha Ro^e (b) ; Reivun Per sad 
V. Mussumat Radha Beeby (c) ; Sonafum Bysack v. 
Sreemuity juggutsoondree Dossee [d) ; Moriey's Hig. tit. 
“Will," p. 6r6; F. Macnaghtens “Cons, on Hindu 
Law," p. 319; Strange's “Hindu Law,” \'ol. I., 

pp. 254, 262, ib. V'ol. II., p. 16 [2nd Edit.] ; W. //. 
Macnaghten' s “ Hindu Law," Vol. 1 ., p. 3, and cases in 
note, ib.y were cited. And, as to the distinction of and 
exceptive restrictions by the Benares school of Hindoo 
law upon a Hindoo giving or divising to one heir 
ancestral estate in unequal shares. Sham Singh v. 
Mussumaut Umraotee (e) ; The Mitaeshard, ch. I., 
sec. L, pars. 27, 30; “ Hindu Law," Vol. 1 ., 

pp. 261, 2 [2nd Edit.] ; W, H. Macnaghtens “ Hindu 
Law," Vol. II., p. 147; F. Macnaghten's “ Cons, on 
Hindu Law," pp. 317-18, were relied on bv the 
Appellant. 

Upon the validity of a nuncupative Will, or gift 
by the Hindoo law, the case of Cri nnasammah v. 
Vijayammah (f) was referred to. 

As to the allowance for maintenance out of the estate 
to the younger branches of the family, Chuotnrya Run 
Murdun Syn v. Sahub Purhulad Syn (g) was relied on. 

(a) 9 Moore’s Ind. App. Cases, 96 ; and cases cited, p. 98. 

(^) 2 Moore’s Ind App. Cases, 54. 

(f) A Moore’s Ind. App. Cases, 137. 

((f) 8 Moore's Ind. App. Cases, 72. 

(e) 2 Ben. Sud. Dew. Ad. Rep., 74. 

(/)2 Mad. H. C. Rep., 37, 

(g) 7 Moore’s Ind. App. Cases, 18, 52. 


1867. 

Baboo 

Bkkr Bektab 
Sahee 


V. 

Maharajah 

Rajkndkk 

PtRTAB 

Sahee. 



CASES IN THE PRIVY COUNCIL 



1867. 

T 

Baboo 

BtER Pertab 
Sahee 

V. 

Maharajah 

Rajender 

Pertab 

Sahee. 


4th March, 
1868. 



Judgment having been reserved, was delivered 
by 

The Right Hon. Sir JAMKS W. COLVILE. 

The subject of this appeal is the right of succes- 
sion to the very considerable estate of the late Maha^ 
rajah Chiitterdharcc Sahee ^ who died at Hutwah in 
Zillah SaruHy on the i6th of March^ 1858. He was 
the owner of a large Zemindary called Hunsaparey 
which had been in the family of which he was a 
member for many generations before the East India 
Company, under the grant of the Dewanny \x\ 1765, 
became the virtual rulers of Bengaly Behavy and 
Orissa, Like some other extensive Zemindaries in 
Behary it was during that period an impartible Rajy 
and by family custom descended on the death of each 
successive Rajah to his eldest male heir, according to 
the rule of primogeniture, who took the whole, sub- 
ject to the obligation of making to the junior mem- 
bers of the family certain allowances by way of main- 
tenance called Babooana. The nature of the tenure, 
and the custom regulating its descent, were no doubt 
in dispute in the Courts below, but the evidence 
establishing them is conclusive ; and accordingly they 
were faintly, if at all, contested on this appeal. The 
Rajah in possession of the property when the East 
India Company assumed the government of the 
Province was one Fiitteh Sahee, In consequenpe of 
his refusal to acknowledge the Sovereign or quasi 
Sovereign rights of the Company, or to pay revenue 
to them, a contest ensued ; and about the end of 
1767 he had been driven from Hunsapore by the 
Company’s troops into the jungles dividing their. 



ON APPEAL FROM THE EAST INDIES. 


>9 


territories from Gotuchpore, which then formed part 
of the dominions of tlie Nawab Vizier of Oudv. 

The East India Company thereupon attached the 
estate of Hunsapore, and let it out to Farmers. Rajab 
Futteh Sahce, however, from his retreat in the jun<^les, 
or in the dominions of the Nauuib Vizier, in N^dch 
he seems to have had another estate, made sundry 
incursions upon it, and is supposed to have killed 
Govttidram, one o{ the Farmers under the East India 
Company. Soon after that occurrence there was a sort 
of Treaty of peace between him and the Company's 
Government ; he was permitted to return to Hunsa- 
pore, and received an allowance by way of main- 
tenance, but was not restored to the possession of the 
estate. That arrangement lasted only two months: 
he again withdrew from the Province, and renewed 
his predatory life on its borders. And in May, 

' 775 . he attacked and murdered his own cousin, 

Bissunt Sahee, the Grandfather of Chutterdharee 
i^ahee, who was then the renter or Farmer of Hunsa- 
pore under the East India Company. It will here- 
after be necessary to consider more prticularlv the 
acts of the Government and its Officers during^heir 
possession of the estate. For the present, it is suffi- 
nent to state, that the Company retained possession of 

It from the date of the first expulsion of Rajah Futteh 

Sahee until 1790, either making the collections by 
their own Officers, or letting it out to Farmers; but 
in either case applying the whole of the surplus 

purposes. In ,790, however, 
when the Decennial settlement was in contemplation, 

or m ^e course of being made, the Government of 
Lord Cornnallis granted the property to Chutter- 
dharee Sahee, then a Minor, under circumstances 
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which will be more particularly considered here- 
after. 

Chutterdharee Sahee attained his majority in 
1802, In 1837 the title of Maharajah was, on his 
application, conferred upon him by Government for 
the first time. He had not previously been dis- 
tinguished by any title from other Zemindars, 

The pedigree in the Appellant’s case ( the correct- 
ness of which is not disputed) shows that the late 
Maharajah Chutterdharee Sahee\\d.d two Sons who pre- 
deceased him. The elder of them, Ra 7 n Sahee^ left two 
Sons, viz., Ongtir Pertab and Deoraj, and the other, 
Pritipal Sahee, also left two Sons, viz., Tiliukdharee 
and Baboo Beer Pertab Sahee (the Appellant). These 
four Grandsons were living at the time of the Maha- 
rajah' s death, and were his co-heirs according to the 
ordinary Hindoo law of inheritance. Ongur Pertab is 
the Father of the Respondent, the Maharajah Rajender 
Pertab Sahee. Upon the death of Maharajah Chut- 
terdharee Sahee, a contest arose as to the succession to 
his estate ; Deoraj, Tiliukdharee, and the Appellant, 
insisting that it descended as ab intestato to his four 

o 

Grandsons in equal shares, according to the ordinary 
course of the Hindoo law ; the Respondent setting 
up the exclusive title, which will be next stated, and 
Ongtir Pertab favouring the pretensions of his Son, 
and relinquishing his own rights in his favour. 

The title set up by the Respondent is, shortly, as 
follows : — 

The late Maharajah had for several years before 
his death expressed his desire that his estate should 
descend, as the Raj of Hunsapore had up to the time of 
Rajah Futteh Sahee descended, to a single heir ; and 
that the Respondent, in whose favour his Father had 
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waived whatever rights he, as the eldest male 
descendant of the Maharajah^ might possess, should he 
that heir. Accordingly, on the 1 5th of March, iHyS, 
being the day before his deatli, the Maharajah made, 
in the presence of some members of his famiU’, in- 
eluding the Appellant, and a considerable number of 
his servants and dependents, what in tliese pro- 
ceedings is called a consignment (Tusleem') of tlu* Raj 
to the Respondent. On the same clav he caused his 
servants to write out four Arzis, for the jjurpose of 
notifying this fact to the principal authorities in tlie 
District, viz., the Magistrate, the Judge, the Collector, 
and the Commissioner. All these documents were 
directed to be forwarded to Chiiprah. the Smidcr nr 
principal station of Zillah Saraa. Karly tin* next 
morning the Maharajah directed his servants to 
prepare a similar Arzi for transmission to the 
Deputy Magistrate, Mr. Lvneh. who lived at Sewau. 
a place much nearer than Chuprah to the Maha- 
rajah's residence at Hiitwah. Before this was done. 
Mr. Lynch, accompanied by Dr. MacDonnell, the Sub- 
Deputy Opium Agent of the District, called to pav a 
visit at Hutwah. They had an interview with tin* 
Maharajah, who presented the Respondent to them as 
his heir ; recommended him to Mr. Lynch's protec- 
tion ; and told him that an Arzi to his address was 
in course of preparation, and would be forwarded. 
That Arsi accordingly varies in form from the 
others by introducing the circumstance of this visit. 
Later in the day the Maharajah gave what is called 
“ Ttlluck'' to the Respondent ; and afterwards caused 
his servants to prepare a testamentary paper, which 

he executed. He died somewhat suddenly about 
4 P.M. of the same day. 
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In these circumstances, the Respondent rests his 
title to siu'ceecl to the whole estate of his Great-grand^ 
father, first, upon the several before-mentioned acts 
of the Maharajah, relying on the latest instrument as 
a Will, but insisting that if that be not well proven, 
there is aliiiade sufficient evidence ef a disposition by 
nuncupative W\\\ in his favour. He contends, how- 
ever, further, that the Raj being impartible, and 
descendible by custom, according to the rule of 
primogeniture, he, by reason of his Father^s abdica- 
tion in his favour, is entitled to it to the exclusion of 
the other members of the familv, independently of 
any act of the late Maharajah. But he admits, that in 
either case they arc entitled to have Bahooana allow- 
ance of a proper amount assigned to them. 

'I he contest between the parties \vas commenced 
very shortly after the death of the late Maharajah by 
those summary proceedings touching the fact of the 
right of possession, which are in India the ordinary 
prelude to a regular suit for the determination of a 
disputed title. The Respondent, on the 26th of 
March, instituted a proceeding before the Collector 
for the mutation of names, and this was opposed by 
the Appellant, and also by Tiiiuckdharee and Deoraj* 
I he Respondent also instituted a summary suit in 
the Judges’ Court for a certificate under Act, No. 
XX. of 1841, as to the whole estate of the late 
Maharajah, which was met by cross suits of the same 
nature by the Appellant, Tiiiuckdharee, and Deoraj, 
for certificates confined to their respective shares. 
The three last-mentioned parties also instituted two 
suits in the same Court, under Act, No. XIX. of 
1841, for the appointment of a Curator. All these 
suits were decided in the Respondent's . favour by the 
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judge on the 22nd of May, 1858, and his judgments 
were confirmed on appeal by the Sudder Court in 
the month of August, 1858. And, on the 14th of 
yune, 1858, tlie Collector, proceeding in part on the 
decisions of the Judge in the last-mentioned suits, 
granted the mutation of names for which the Respon- 
dent had applied. I hat Order was confirmed by 
the Collector on the 5th of August, 1858, and again 
by the Commissioner on the 8th of October, 1858. 
The effect of these prtdiminary proceedings was to 

put the Respondent in possession of the whole of the 

estate under the title set up by him, and to cast upon 
the rival Claimants the burthen of disputino' that 

• 1 • 10 

title in a regular suit. 

Deoraj did not accept this burthen, but seems to 
have abandoned his claim, after making an arrange- 
ment with the Respondent for his Babooana allowance. 
The Appellant, however, and his Brother, Tilluckdharec 
Sahee, commenced the suit out of which this appeal 
has arisen on the 31st of December, 1858; but the 
latter, after the decrees in the Respondent's favour 
had been made in it, also came to an arrangement 
touching his allowance, and abandoned the appeal 
which he had contemplated. His claim, therefore, is 
now no longer in question ; and it will be convenient 

to treat the suit as one between the Appellant alone 
and the Respondent. 

The Appellant insists on the title as one of the 

co-heirs of the late Maharajah, according to the ordi- 
nary Hindoo law. He impeaches, as fraudulent 
frabrications in support of the Respondent’s title, the 
Will and the several Arzis, or petitions, alleged to 
have been sent by the Maharajah's desire, and under 
his seal, to the different Civil authorities of the Dis- 
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trict ; and he denies that the alleged consignment or 
installation of the Respondent took place. These 
are all (piestions of fact. But he further denies, as 
matter of law, the power of the Maharajah to make a 
Will to the prejudice of his male descendants, of 
whom he is one. Me contends that whatever may 
have been the previous course of descent of the Raj 
of ffinisaporc, according to family custom or other- 
wise, up to the time of Rajah Futteh Sahee, the law or 
custom determining that course of descent ceased on 
his expulsion : and that the grant to Chiitterdharee Sahee 
was not one of an indivisible Raj, descendible accord- 
ing to a special custom, but one of a mere Zemindary, 
governed bv the ordinary law. In his case he further 

contended, that even had the grant been one of a Raj, 
or had the Raj continued in the line of Rajah Futteh 
Sahee, the special rule of succession would have been 
abrogated by the provisions of Regulation XL of 1793- 
'Fhese points, with one or two others, to which it is 
not nect'ssary now to advert, seem to have been suffi- 
ciently raised by the amended issues settled in the suit. 

The judgment of the Zillah Judge, Mr. Wilkins, 
which was given on the 24th of August, i860, found 
that the family custom, according to which the estate 
was impartible, and descended to the eldest male heir, 
subsisted at and up to the time of Rajah Futteh Sahee; 
that this custom was not abrogated by his expulsion, 
the retention of the property by the Government, and the 
grant of it to Chiitterdharee Sahee ; and that the estate 
was in his hands an impartible Raj, descendible to 
his next male heir alone, and, therefore, on the 
renunciation of Ongur Pertab, to the Respondent. 
The Judge made no distinction in this respect between 
the movable and immovable property, and, on the 
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above ground, decreed in favour of the Respondent. 
He held, however, that the alleged consignment or 
transfer of the 15th of March, 1858, and the Will, 
were not well proven ; and he decreed an allowance of 
Rs. 2,000 per mensem to each of the PlaintiiTs, viz., 

the Appellant and his E^rother. 

The judgment of the Ifigh Court on appeal from 
this decree is dated the 28th of Aprils 1863. That 
Court also held, that the Raj was originallv impartible, 
and descendible by custom to the eldest male heir 
alone ; and that it did not lose this character on its 
restoration to Chntterdharee Sahee. It denied that 
there had been, or could have been, any confiscation 
in the proper sense of the term ; and, in Mr. justice 
Levinge's separate note, this point is more fully 
argued. But the High Court, differing therein from 
the Zillah judge, affirmed the validity of the Will. 
It also reduced the allowance to each of the Plaintiffs 
to Rs. 1,000 per mensem. 

At the close of the argument for the Appellant, 
their Lordships intimated, that in their opinion the 
judgment of the High Court, touching the factum of 
the Will, was correct, and ought not to be disturbed. 
They will now state their reasons for coming to that 
conclusion. 

That the disposition was in accordance with the 
MaharajaR s general wishes and intentions is shown 
by the strongest and most trustworthy evidence. 
Upon this point the concurrent and unimpeachable 
testimony of the witnesses, Dampier, Dr. Flem ’mg, L. 
MacDonald, Jhon Macleod, W. F. McDonnell, Tayler, 
R. Macleod, and Richardson, being all of them Euro- 
pean Gentlemen in the public service, or otherwise 
of respectable station, is to the effect, that from 1851 
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up to the time of his death, the Maharajah con- 
tinuously entertained and constantly expressed the 
desire to keep his property together as a Raj, and his 

intention to make the Respondent his successor and 
universal heir. 

That he retained that desire and intention on the 
morning of his death, and was then in full possession 
of his senses, is proved beyond all question by Mr. 
Lynch and Ur. McDjnne/l. The general intention 
ot the alleged Testator in favour ol the Respondent, 
and his testable capacity, are, therefore, established. 
It is true, that in the interview with Mr. Lynch and 
Ur. McDonnell the Maharajah did not express his 
intention to make a Will. It is also true, that to the 
Jactuni of the Will there is no testimony but that of 
his native servants and dependants. It is, however, 
most improbable that the Maharajah should have 
relied on what passed between him and the two 
1-uropean Gentlemen when none of his family, except 
the Respondent, and but few of his dependents, were 
present. .'\nd though he might also have relied on 
the lusleem or consignation, of the preceding day as 
public expression of his wishes, and the formal instal- 


lation ot tne Respondent as the new Ra/ah (supposing 

that ceremony to have taken place), yet it must be 
recollected that the question, whether the estate was 
impartible and descendible as a Raj was a doubtful 
one, and that he himself, as Mr. Dampier proves, had 

long known it to be so. There is, therefore, nothing 
■mprobable in the hypothesis that, pressed by this 
doubt, as well as urged by his strong desire to secure 
the succession to the Respondent, he may, even after 
his interview with Mr. Lynch and Dr. McDonnell, 
have conceived and executed the intention of making 
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a Will, in order to supply by the force of that instru- 
ment any defects which his preceding acts mav liave 
left in the Respondent’s title. And, if the positive 
testimony to the execution of the document is not of a 
high character, it is contradicted only bv that of wit- 
nesses who, swearing to the actual incapacity of the 

are utterly discredited by the evidence of 
Mr. Lynch and Dr. M cDonnell ; and it is not con- 
tradicted (as it might have been contradicted) by the 
oath of the Appellant, whom the witnesses deposing 
to the Tnsleem and to the execution of the W’ill state 


to have been present on both occasions. Their Lord- 
ships are aware that the latter inference is met, as 
usual, by arguments founded on the unwillirigness of 
natives of rank to appear and be examined as wit- 
nesses in a Court of Justice. There are, however, 
examples, increasing, fortunately, in number, of men 


who disregard this prejudice; and considering th(' 
vastness of the stake, and the pointed manner in 


which the contradiction was challenged by the wit- 


nesses on the other side, their Lordships cannot think 


that the failure of the Appellant to tender himself as 


a witness is sufficiently accounted for by the feeling in 
question. In any case, the fact remains, that there is 


no contradiction of the Respondent’s witnesses, except 
the testimony of witnesses wholly unworthy of belief, 
and that the probabilities are in favour of the truth of 
their story. Their Lordships must, therefore, hold, 
that the execution of the Will has been proved ; a 
conclusion which, though opposed to that of Mr. 
Wilkins, was also that of the Judge of First Instance 
and of the Sudder Court when dealing with the same 
question in the summary suits under Act. No. XX. of 
1841, as well as that of the High Court in this suit. 
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This beinjr so, we have in the Will executed by the 
Maharajah a corroboration of the positive testimony as 
to the facts of the Jusleem or consignation, and of the 
execution and despatch of the ArziSy which far out- 
weighs the arguments that have been founded on the 
lateness of the time at \\hich four of the latter reached 
Chuprah. Nor do their Lordships see anything in 
the objection that the Ttisleern and the execution of 
the Will are inconsistent acts; that if the former took 
place, the Maharajah had nothing to dispose of, and 
the Will was superfluous. Their Lordships look upon 
the events of the last two davs of his life as a series of 

0 

acts, of which the execution of the Will was the 
crowning one. all being designed by the Maharajah 
to effectuate, so far as his acts legally could, his 
intention to leave his estate as a Raj, and to make 
the Respondent his successor. 

It is unnecessary for their Lordships to give any 
opinion upon the question raised in the Courts below 
of a disposition in favour of the Respondent by 
nuncupative Will. They will only remark, that they 
would have had much difficulty in supporting his 
title on that ground upon the pleadings and evidence 
in this suit. There was great confusion in tl;e Courts 
below on this point. The Respondent seems at one 
time to have relied on the Tusleem; at another on 
what passed between the Maharajah and Mr. Lynch 
as a nuncupative Will. But if any party is bound to 
strictness of pleading, it is he who sets up a nuncupa- 
tive Will. He who rests his title on so uncertain a 
foundation as the spoken words of a man, since 
deceased, is bound to allege, as well as to prove, with 
the utmost precision, the words on which he relies, 
with every circumstance of time and place. 
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Having thus determined to principal iss\i(‘s nl 
fact on this appeal, their Lordships have tiow to 
consider, whether the Maharajah had by law ll»e 

power to make the W'ill which he did make ; ami 
also by what law the succession to hi^ pro|)erty, and 
especially to that portion of it whic'h formerly consti- 
tuted the Raj of H inisaporCy is to be re^idated it lie 
had not the power to devise it. 

In order to determine either of these c|uestions. it 
is material to ascertain what was the nature ol the 
estate or interest which Chutterdharee Sahec a('t|uir('d 
through the acts of the East India ('ompany'> 

Gov^rnment in 1790. And for that purpoKc it is 
necessary to go more particular!)’ into th<* histor\- ot 
the estate after the expulsion of Rajah Futteh Sahee. 

It has already been stated that, after that event . 

the property was for nearly twenty-three v'ears hold 
by the East India Company, who, whether they let it 
to Farmers, or kept it under their own management, 
applied the whole of the surplus revenue to their 

own use. During great part of that period, Rajah 
Futteh Sahee continued to wage war with them from 
his retreat in the jungles, or in the territories of the 
Nawah Vizier, and appears to have been consistently 
treated by them, at least after 1773, as a public 
enemy, with whom no terms should be made. 

The murder of Bishunt Sahee took place, as 

before stated, in 1775. In 1778 the Revenue Council 

of Patna, on the application of Mohesh Dutt, the son 

of the murdered man, and the Father of Chutterdharee 

Sahee, proposed that Rajah Futteh Sahee should 

be declared to have forfeited his Zemindarv, and 

✓ ■ 

that it should be bestowed on Mohesh Dutt, but the 
Government of Warren Hastings declined to complv 
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with that proposal, or to do more at that time than 

hold out va^ue hopes of reward to Mohesh Dutt for 
his fidelity. 

0 

In 17^4 fhe claims of Mohesh Dutt were again 
under the consideration of Mr. H astin^s^ Govern- 
ment. The proceedings that took place clearly show, 

that it was then considered that any grant to him, 

though he founded his claim on being the next heir 

to the Zemindary after the extinction of Rajah Futteh 
Saheds line, was matter not of right but of favour ; and 
that it was actually proposed to insert in the Sunnud by 
whic h any such grant should be made, a condition for 
avoiding it in case the (irantec should, by negligence 
or from any cause unsatisfactory to Government, fail to 
deliver up the person of Rajah Futteh Sahee within one 
\ear. I Itimately nothing was done on this applica- 
tion : Mohesh Dutt afterwards died, and the estate 
remained as before in the hands of the East India 
Com pan\'. 

In 1 790, the question what should be done with it 
came before the Government of Lord Ooruioatlis^ in 
consequence of the steps which were then being taken 
in order to effect the Decennial settlement. On the 
1 6th of June in that year the Collector, Mr. Mont- 
^omeeiCt having received instructions for the disposal 
of all lands “the immediate property of the Company,” 
wrote to inform the Board of Revenue that there were 
no lands within his District which answered that 
description, unless they were this Zemindary Jind 
another somewhat similarly circumstanced. On the 

0 

2ist of july in the same year, the Board of Revenue 
submitted this Letter to Government, wdth a recom- 
mendation that such part of Hunsapore as was the pro- 
perty of Rajah Futteh Sahee should be declared cpn- 


t 
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liscated, and sold subject to the interests of the existing 
harniers. But on the 28lh ol 'yuly the (juxernmenl, 
in answer to this communication, directed " that such 
part of Hunsapore as was stated b) the Collector to 
have been the real property of the rebel, Rnjah Futtch 
Sakee, should be conferred on the infant Son of the late 
Mohesh Dutt, alter the usual publication had been 
made.” I hat Letter also pro\ ided, that upon the 
lands being finally conlirmed to the Son of Mohesh 
Dutt, he should receive the allowance lixed for dis- 
qualified landholders. 

The Collector having, on the i8th of November, 
1790, reported that “no admissible claim had been 
preferred to the lands ordered to be conlirmed to 
Chutterdharee Sahee," the Board of Revenue, on the 
17th of January, 1791, recommended that Chutter- 
dharee Sahee, the infant Son of Afohesh Dutt, should 
be “declared proprietor of the land in Hunsapore, 
which belonged to Futteh Sahee," and the Govern- 
ment, on the 21st of January, ordered accordingly. 

A subsequent Letter of the Board of the 29th of 

April, 1791, lixes the Malikana allowance for the infant 

at S. Rs. 1,027. 7a- 4P- per mensem, and makes it 
payable from the nth of October, 1790. 

\ti October, x%o2, Chutterdharee having come 

of age, entered into a formal engagement for the pay- 
ment of the Government Revenue; and the revenue 
Officers who had managed the estate during his 
minority, relinquished it to him and issued a procla- 
mation directing the Ryots and tenants to pay the 
collections to him. These documents, called respec 
tively the Doivl and the Amuldustuck, are set out in 

the record, but they do not throw much light upon 
any of the questions raised in the suit. 
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It is material to observe, that during all these pro- 
ceedings, Rajah Fiittch Sahee and his line continued to 
exist, and that the latter exists to this day. He him- 
self was alive in 180^, but had then become a Fakeer^ 
ha\ ing given up even his Gornckpore property to his 
laniily. In 1790 his Wife and one of his Sons 
appealed to (government for an allowance, but their 
application was rejected on the 25th of June in that 
year. In Aprils 1792, one (jf the Sons, and in Aprils 
1808, four of the Sons of Rajah Futteh Sahee made 
applications for the restoration of the estate, and for 
allowance out of it. On the 29th of April, 1808, the 
latter a|)plication was rejected by Government in a 
Letter which staled that “ the estate of Futteh Sahee 
had been forfeited to Ciovernment.” Areeniurdan 
Sahee, one (and apparently the eldest) of the four Sons, 
made similar claims by petition in 1816, and again in 
1821. In both these petitions he stated, that his 
younger Brother had come forward before Mr. Mont- 
gomerie in 1790 claiming, on behalf of Rajah Futteh 
Sahee' s line, to settle for the revenue. The claim, if 
made, was clearly treated as inadmissible. The Order 
indorsed on the petition of 1821 is to the effect that, 
“ whereas the property of Futteh Sahee was confiscated 
on account of rebellion,” no further proceedings on 
the petition are necessary. In June, 1829, the Great- 
grandson of Rajah Futteh Sahee brought a regular 
suit against Chutterdharee Sahee and the Govern- 
ment for the recovery of the estate, which was dis- 
missed on the simple ground that the claim was barred 
by the Regulation of Limitations. And the same 
persons seem to have appeared on the proceedings 
before the Collector of the 14th of June, 1848, which 
is above referred to, alleging that the grant to Chut- 
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terdharee Sahce was for life only, and again setting up 
his own title as the descendant and representative ol 

Rajah Futteh Sahee. 

On these facts, it is at least clear, that there was a 
virtual contiscation of the interest of Raja huttch 
Sahee and his descendants in the property, and the 
assertion of full dominion over it on the part ol the 
East India Company. The Government has not onl\' 
persistently treated the estate of Raja Futteh Sahee as 
forfeited, and refused to recognize any claim on the part 
of his descendants ; it h^s for more than twenty years 
applied the revenue to its own purposes ; it held 
itself at liberty either to reject (as it ultimately 
rejected) the applications cf Mohesh Dutt, or to make 
a fresh grant of the estate to him, imposing new 
conditions upon the tenure ; it held itsell at liberty 
in 1790 to dispose of the property by sale, though as 
a matter of grace and favour it finally conferred it 
on Chutterdharee Sahee. 

Their Lordships are, therefore, unable to see the 
force of the argument which the Judges of the High 
Court, and in particular Mr. Justice Levin^e^ have 
founded upon the supposed obligation of the East 
India Company to govern the Provinces which they 
held under the Mogul Emperor by virtue of the 
grant of the Dewanny according to Mahomedan law, 
and upon the doctrine of that law which denies to the 
ruling power the right to confiscate the property 
of a rebel. Such an argument might, perhaps, have 
been plausibly urged in the suit which the Great-grand- 
son of Rajah Futteh Sahee brought against Chutter- 
dharee Sahee and the Government, if that had ever 
come to a hearing. In this suit, however, both par- 
ties claim under Chutterdharee Sahee ; and as between 
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them, and lor the purposes of this suit, it must be 
taken for granted that he derived his title (whatever 
may have been the nature of his estate, or the inci- 
dents to it) by grant from the East India Company, 

which had full dominion over the estate, and, there- 
fore, the power to grant it. 

One consequence from this conclusion (and it 
lias a material bearing on the question of testa- 
mentary power) is, that the estate must be taken 
to have been the separate and self-acquired pro- 
perty of Chutterdharee Sahee. The fact that he was 
the member of the family which had so long held the 
estate, next in succession to the line of Rajah Futteh 
Sahee, and the Son and Grandson of persons who 
had established claims on the gratitude of the Com- 
pany, may have been a motive determining the selec- 
tion of him as (irantee ; but it does not affect the 
nature of his estate, or give to it the character of 
ancestral property. The legal foundation of his title 
IS still the grant to him from those who had power to 
make or to withhold it. This point was ruled in the 
Shtvagunga case (cj Moore's Ind. App. Cases, 606). 

The question remains, what was the nature of the 
estate granted, whether it was a fresh grant of the 
family Raj with its customary rule of descent, or a 
grant of the lands formerly included in that Raj to be 
held as an ordinary Zemindary. 

There was not in this, as in the Shivagnnga case, 
a new Sunnud. We have no evidence of the inten- 
tion of the Grantors except that which is to be 
collected from the proceedings and correspondence 
a ready referred to, nor have we any record of the pro- 
ceed.ngs before the Governor-General, or any means 
of knowing the precise grounds on which Lord Corn- 
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wallts's Government rejected the recommendation of 
the Board of Revenue, and determined to confer the 
property on Chuttcrdharee Sahee. Again, it cannot he 
denied, that in these proceedings the term “Raj" is 
never used, or that in some of them the subject of 
the pant is spoken of as the land in Hunsapore 
which belonged to Rajah Futtch Sahee." On the 
other hand, there is no expressed intention to alter the 

nature of the tenure. The estate, whilst it was in the 

liands of the Company, had never been broken up, 

e policy of the Decennial settlement was to form 
a body of landholders by ascertaining in whom the 
Zemmdary interest in the soil actually was, and 
making with those persons a Permanent settlement 
of the Government revenue, so as to give them 
greater hx.ty of tenure. Lord Cornwallis', (iovern- 
nient determined to set up Chuttcrdharee Sahee as the 
Zemindar with whom the Settlement in respect of 
this property should be made. But the estate of a 
Zemindar was not merely the right to the possession 
or enjoyment of certain lands. It involved rights 
against and corresponding obligations to, depend'’ent 
alookdars or other under-tenants, Ryots of various 

classes, and others ; and the Decennial settlement 
as a reference to the Rules re-enacted by Regulation' 

H. of 1793 v^•,ll show, proceeded upon an inquiry 
MUo all or many of these particulars. [„ the absence of 

L presumed, that 

he Settlement was made precisely as it would have 

been made had the e.state continued in the line of 

Rajah futteh Sahee; and, therefore, that the subject 
conferred on Chuttcrdharee Sahee was the old Zell 

dary with all its incidents, excepting, at most, its 
descendible quality. It seems to follow, that the 
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intention to alter that quality, if it existed, would 
have been expressed. Again, the selection of a 
member of the old family, the next in succession to 
the excluded line, though it cannot make ancestral 
that which was self-acquired, is a very strong circum- 
stance in favour of the hypothesis, that the intention 
of Government was to restore the Zemindary as it 
had existed before the confiscation or attachment, 
making no further change than was involved in the 
forfeiture of the rights of Rajah Fiitteh Sahee and his 
descendants, and in the substitution, by an act of 
power, of the person next in the order of succession, 
and consequently that the transaction was not so 
much the creation of a new tenure, as the change of 
the tenant by the exercise of a vis 7 aajor. 

The (ircumstance that the grant was in the first 
instance of the Zetnindarv without the title of Rajah 
has been urged as a strong argument in favour of the 
Appellant’s view of the case. But that the title was 
not absolutely essential to the tenure of the estate as 
a Raj is shown by the Tirhoof case (b Moore’s Ind. 
App. Cases, p. iqr): and in 1837 the title was con- 
ferred on Chuttcrdharee Sahee upon his application, 
founded on the fact, that it had been enjoyed by his 
predecessors, and annexed to the Zemindary. This 
act of the Government in 1837 could not alter the 
legal effect of what was actually done in 1790; but 
the grant of the title on this representation at least 
shows that the Government of 1837 dissent 

from the construction which Chutterdharee Sahee 
then put upon the acts of their predecessors in 1790. 

Another argument for the Appellant is founded on 
Regulation XI. of 1793- Mr. Field does not con- 
tend, in the face of the authorities cited by Mr. 
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Leith, that if the estate jrranted to Chuttcnllmrcc 
Sahee in 1790 was a Raj, dcsccndihle by family 
custom, according to the rule of priniogt'iiiture, it 
lost that character on the passing of the Regulation 
in question ; but he insists on that Regulation as 
evidence of intention. He argues that, inasmuch 
as it was passed to reduce the number of estates 
descendible by special custom, the intention of Lord 
Cornwallis's Government was, presumably, to make 
the property restored to Chutterdkarcc Sahee subject 
to the ordinary law of succession. 

Their Lordships, however, are of opinion, that they 
cannot safely draw any inference concerning the 
intentions of Government in making a particular 
grant in 1790, from the passing in 1793 of a general 
law which, confessedly, does not affect the descent of 

the large Zemindaries held as Raj, or subject to 
Kooloochar, or family custom. 

Upon the whole, then, their Lordships have come 
to the conclusion, that the Courts below were right 
in holding that the estate granted to Chutterdharce 
Sahee in 1790 was the Raj of and that 

the right of succession to it from him was to be 

governed by the law or custom which regulated its 
descent in the time of his ancestors. 

This view of the case removes many of the objec- 
tions to the testamentary power of the late Maha- 
rajah, which it is nevertheless necessary to consider, 
since the title of the Respondent to at least part of 
Chutterdharee Sahee's estate may depend on the 

Will. 


It IS too late to contend that, because the ancieni 
Hindoo Treatises make no mention of Wills, a Hindoc 
cannot make a testamentary disposition of his pro 
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ppity. Decided cases, too numerous to be now ques- 
tioiK'd, l)av(' determined tliat the testamentary power 
exists, and may be exercised, at least within the limits 
which the law |)rescribes to alienation, by gift infer 
I'l.’os. Accordingly, it has been settled that even in 
those parts of India which are governed by the 
stricter law of the Mitdcshani, a Hindoo without 
male descendants may dispose, by Will, of his sepa- 
late and self-acijuired pro])erty, whether movable, or 
immovable ; and that one having male descendants 
may so dispose of self-acquired property, if movable, 
subject perhaps to the restriction that he cannot 
wholly disinherit any one of such descendants. It is, 
however, obje, ted that a Hindoo in tho.se Provinces 
who has Sons or other male di'scendants must, on the 
.i|)plication of the doctrine in question, be held to be 
incapable of making by Will an unequal di.stribution 
amongst them of immovable property, whether self- 
acquired or ancestral ; because by the law of the 
Mitdcshani his .Sons in both cases take, on their 
birth, an interest in tlie property, which their Father 
without their consent cannot displace. 

l-'or the Re.spondent it is contended, that this 
question is concluded by the BUhoor Case (g Moore’s 
Ind. App. Cases p. 96). It cannot be denied that in 
that case, the Te.stator being a Mahratta, domiciled at 
Cawnpore, and having real as well as personal estate, 
made by Will an unequal distribution of both amongst 
his Sons ; and that his legal power to do so was 
affirmed by this Committee, and by both the Courts 
below. The .Appellant, however, insists, that this 
decision is opposed to the law of the school of 
Benares, and relies on the texts of the Mitdeshard, 
which show, that a Father cannot alienate his self- 
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acquired estate, or make an unequal distrilml luu i»t 
them by partition, without the consent of his Sons ; 
and also upon passages in Stran^e*s “Ifindu l,aw/’ 
and other authorities. Mr. Lcith^ on the oilier hand, 
has argued, that all these authorities are to be recon- 
ciled with the decision in the Uithoor Case, by hold- 
ing, that they relate to projK'rty ac'quired by the 
Father, with the use or by the aid of ancestral estate; ; 
and that they have no application to sei)aratc any 
sclf-acquiretl property in the strict sense of the terni. 
'I'heir Lordsiiips are relieved from llie necessity of 
determining whether this distinction is well founded, 
or whether, if it be not so, the present case must bt 
governed by the Bithoor Case. For if they are right' 
in holding, that the grant was of a Raj descendible, 
according to custom, to the eldest male heir, tin 
question, whether, according to the law of the Benares 
sciiool, a Hindoo can by Will make an unequal dis- 
tribution of his self-ac(juirecl immovable [iroperty 
amongst bis male descendants ^\■ithollt their consent, 
does not in this case arise. 7'hc only person entitled 
to impeach the disposition by Will is Ongur Partah, 
the eldest Grandson, who is a consenting party to it : 
There are nO' inchoate rights of inheritance in the 
junior members of the family. They did not by 
birth acquire that community of interest with their 
Grandfather in his self-acquired lands which is the 
foundation of the supposed restriction on his power. 
And, cessante ratione cessat et ipsa lex, (See the 
remarks of Sir William Maenaghten on the case of 
Esachnnd Rai v. Eshorcund Rai (i Ben. Sud. Dew. 
Ad. Rep., 2), I W. II. M acnaghten s “ Hindu Law," 

!’■ 7 )- 

It follows, then, that eiiher by the special law of 
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inheritance, or by the Will, the Respondent was 

entitled to the estate of Hunsapore, and to whatever 

other wealth the late Maharajah could dispose of by 
his Will. ^ ^ 

Mr. Field has objected, that this ruling does not 
cover that portion of the estate (if any) which 
c^me to Chuttcrdharce Sahee from his Father, Mohesk 

utt. This may be true, but their Lordships are of 

opinion, that the pleadings and evidence in this suit 

do not properly raise such a case, and utterly fail 

to show what that property (if any) was. And the 

Respondent being in possession of the whole, it was 

for the Appellant, if he failed to establish his title to 

share in the whole, to show in what part he was 
entitled to share. 

With respect to the questions raised by either 
appeal touching the amount of the Babooana allow- 
ance, and the costs of the proceedings in the Courts 
below, their Lordships have only to say, that they 
see no sufficient ground for interfering with the 
discretion exercised on those points by the High 

Court. The result is, that their Lordships will 
humbly advise Her Majesty to dismiss both the 
appeal and the cross appeal with costs. The Appel- 
lant and the Respondent will each bear the costs of 
liis appeal. 
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tiff, as the Widow of Miiddoosoodun Chunder^ a Son 
of the Testator, was entitled to her Husband's share 
of the corpus of his Father’s estate, and if not then, 
whether she was entitled to her Husband’s share of 
the accumulations which accrued from the estate 
between the date of the death of the Testator, the 
Father of her late Husband, and the death of 
Muddoosoodun Chunder^ his Son. The Plaintiff’s case 
was, that under the Will of the Testator, hereinafter 
set out, she was entitled to her deceased Husband’s 
share of the corpus. On the part of the Defendants 
it was contended, that she was not entitled to anything 
beyond the sum of Rs. 2,000, bequeatlied to her by 
the second paragraph of the Testator's Will. 

The facts were these ; — 

Ramtonoo Chunder^ a Hindoo resident in Calcutta^ 
died in the year 1836, leaving five Sons, named Nil- 
money Chunder^ Gohickchunder Chunder^ Gocool- 
chunder Chunder^ Muddoosoodun Chunder^ and 
Bissonauth Chunder^ having previously made a Will. 

The important passages in the Will (which was in 
Bengalee) were the following : — 

“ I am of advanced age, in ill health, considering 
the body perishable. My ancestral and self-acq-uired, 
whatever real and personal property, and trading 
business and dealings, that there are the same after 
my death, my five Sons, the eldest, Sri Nthnoney 
Chunder^ the second, Sri Galuckchunder Chunder^ 
the third, Sri Gocoolchunder Chunder^ the fourth, 
Sri Muddoosoodun Chnndery the fifth, Srt Bisso- 
nauth Chunder, whatever these shall obtain and con- 
tinue possessed of, and the Dabee services, the acts, 
ceremonies, &c., and to wliomsoevor wlialever I 
intend to give, 1 direct the same in tlic following 
written paragraphs . — 
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“First paragraph,— My live Son.s, the eltle.st, Sn- 
Nilmoney Chunder, and second, Sri Gohtckchunder 
Chunder , and the third, Sri Gocoolchundcr Chunder, 
and the fourth, Sri Mttddoosoodun Chunder, and the 
fifth Sri Bissonauth Chunder, these, after my death, 
all continuing joint in food being unanimous, will 
preserve and look after my real and personal pro- 
perties, &c., and business, trading busine.ss, &c., 
whomsoever, whatever there are the same, they will 
carry on conformably to the directions hereinafter 
written, they will perform the daily usual acts, &c,. 
should they disagree and wish to separate, then 
deducting my real and personal properties and busi- 
ness, trading business, &c,, they shall be unable to 
make and take a partition and division and demarca- 
tion, on account of my regulated acts, ceremonies, 
&c., and family expenses, and the profits and losse.s 
of the trading busine.ss, and after deducting the 
establishment charges, the surplus proceeds, the 

money that shall remain out of the same they will 
receive their respective shares. 

Second paragraph. — From amongst my aforesaid 
Sons, God forbid should any die without Sons, that 
is, die not leaving Sons, and leaving Daughters and 
leaving a Wife; then the said Son’s Daughters, 
each of them, will receive Rs. loo ; and should his 
Widow continue in the family then, whenever what- 
ever brito neom acts, ceremonies proper, that she 
perform, the expenses for the same she shall receive 
from my estate; should she be disobedient, and not 
remain m my House, depart, or live elsewhere ; or 
should she not wish to continue in the family, then 
the said Widow woman shall receive Rs 2,000 
on mv real and personal properties, business, trading 
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business, and [)roperties, &c., she will be unable to 
make a claim or demand to her Husband’s suitable 
share ; and if, in like manner, the Son’s Daughters 
have Sons born, then the said Sons, each person, will 
receive Rs. 200.” 

“Ninth paragraph. — From amongst my Sons, 
whenever whatsoever shall be the elder, under his 
direction all the business shall he perfomed, I 
hereby appoint the above live Sons the Turney of 
this my Will.” 

After liis death his Sons, without proving their 
Kathtu's Will, lived together in llie usual way as a 
joint Hindoo family, carrying on their F'ather’s busi- 
ness of Iron and Brass Founders. 

M HiidooSioodun Chunder, one of the Sons, married 

_ • 

the R('spondenl, Sreemutty Bamasoondery Dossee^ m 
1S47, and died soon afterwards intestate, leaving her, 
tlien only about chwen years of age, his sole Widow 
and heiress. H<* had no son, but left two Daughters 
by a former marriage. 

Part of the eo partnership assets consisted of Com- 
pany's pap('r, which Muddoosoodun ChundeVy before 
his dt'aih, indorsed in blank and transferred to his 
four Brothers. 

Another Son of the Testator, Goluckchttnder 
ChundeVy died in September y 1851, intestate, with- 
out any issue, leaving two Widows, the Appellants, 
Bermomoyc Dossee and Comulmoney Dossee. 

Towards the end of the year 1855 the Respondent, 
Sreemutty Bamasoo 7 idery Dossee^ who had left her 
Husband’s relations and gone to the house of her 
Father and wlio was ignorant that Ramtonoo 
Chunder had left a Will, fded a Bill in the Supreme 
Court against his three then surviving Sons and the 
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Widows of Goliickchiinder Chunder^ tlaioiiiig oiu'- 
fifth of Ramtonoo Chutided s estate, on tiu* j^rouncl of 
his having died intestate. The surviving Sons, by 
their answer, set up as a defence, that Ramtonoo 

had made the above W'ili, and the Respon- 
dent’s Bill was, therefore, on the hearing, dismissed 
with costs, and the decision was aflirmed on a re- 
hearing. Another suit was instituted bv her. but 
abandoned for want of means to carrv it on. 

The Respondent then instituted the present suit. 
In her Bill of Complaint she set out the al)o\ e- 
mentioned Will, and stated, in substance, that the 
Brothers remained joint without effecting any i)ar- 
tition, and that the income greatly exceeded the 
expenditure, and that there had been a large increase 
to the estate between the time of the death of Ram- 
toonoo Chunder and Muddoosoodun Chunder, and that 
all the estate and increase had come into the pos- 
session of his surviving Brothers, and that they had 
made large profits thereout ; and after setting up the 
different legal views that might be taken of her 
position, prayed to the following effect First, to 
have the Will established and her rights declared ; 
second, if the Court should think her entitled to her 
Husband's share of the whole estate, then for an 
account and partition, and for allotment to her of 
one-fifth of the whole ; third, if the Court should not 
so think, then for a declaration that her Husband, 
taking under the Will a vested interest in one-fifth of 
his Father’s estate, became absolutely entitled to one- 
fifth of the accumulated income of the joint estate, 
and additions thereto, from the time of his Father’s 
death to his own death, and that the Plaintiff, as his 
Widow and heiress, was entitled to the whole thereof ; 
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fourth and fifth, for the necessary accounts and Orders 
for payment, in the event of the Court giving such 
relief as sought by the third paragraph of the prayer ; 
sixth, if the Court should not grant either of these 
prayers, then in the alternative for maintenance and 
religious expenses, and a reference to ascertain the 
amount ; tin* seventh, eighth, and ninth, were the 
usual [irayer for admission of assets, a Receiver, and 
further relief. 

I he Defendants, Nihnoney Chunder ^ Gocool- 
chunder Chunder, and Bissonauth Chunder, filed 
a demurrer, plea, and answer. The ground taken 
by the demurrer was that, under the Will of Ram- 
tonoo Chunder , the interest of Muddoosoodun Chun- 
dcr, in his estate, was liable to be divested, and 
did in fact become divested upon his dying without a 
Son and leaving a Daughter ; and that the Plaintiff 
had no right to anything save her expenses, if she 
remained in the Testator’s family, and in the sum of 
Rs. 2,000 if she left ; and also that, as the Sons were 
joint up to the death of Muddoosoodun Chunder, and 
no partition had taken place, his right to the accumu- 
lations or increase was divested by his death. By 
the plea they set up the fact, that the Plaintiff had 
left the house, as a defence to any claim for mainte- 
nance or account : and by the answer the Defen- 
dants admitted, that the sum of Rs. 2,000 was due to 
the Respondent, Sreemutty Bamasoonery Dossee, but 
claimed a set-off for the costs of the two former suits. 

The answer of the other Defendants put the 
Plaintiff to the proof of the several facts stated in 
the Bill, and referred the questions of law to the judg- 
ment of the Court. 

On the 26th of September, 1859, the demurrer came 
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on for argument before the full Court, and was over- 
ruled, with costs, the Defendants being ordered to 
answer. 

The other Defendants hied their answer, by which 

' J ^ 

while raising the same points of law as already taken, 

they disputed several of the allegations in the Hill as 
to the expenditure of income. 

The Plaintiff joined issue on the answers. I'he 
cause became abated by the death of Sri Gocool- 
chunder, and was revived against his W'idow, Srec- 
mutty Kantomoye Dossee. 

The cause was heard before the Chief Justice, Sir 
Barnes Peacock, and the Justice, Sir Charles Jackson 
and Sir Mordaunt Wells. The material part of the 
judgment by the Chief Justice, which was sent with 
the Record, as the reasons of the Court, was in these 
terms:— “The Will of Ramtonoo Chunder is ambi- 
guously worded, but we think it clear, from the second 
paragraph, that it was the intention of the Testator 
that if any of his Sons should die without leaving Sons 
(the last word ‘ Sons ’ probably including Grandsons 
and Great-grandsons in the male line), his Widow 
should not take his share of the corpus of the estate 
and that neither his Daughters nor his Daucrhters’ 
Sons should take it-for provision is expressly" made 
by that paragraph both for the Widow and Daughters 
of such Son and for the Sons of such Daughters 
There is no express gift over of the corpus of the 
estate in the event of any of the Sons of the Testator 
dying without leaving Sons, as there was in the' \\T| 
of Bostomdoss Mullick, which formed the subject of 
the dispute m the case of Sreemutty Soorjeemonee 
Dossee V. Denobundoo Mullick (6 Moore’s Ind. Apr,. 
Cases, p. 526) ; but wc think it clear, that it was the 
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intention of the Testator, that if any of his Sons 
should die ‘without leaving Sons,’ the Widow and 
Daughters and Daughters’ Sons should not inherit 
the Son’s share of the estate which he took under his 
Father’s W'ill. It was contended, on the part of the 
Plaintiff, that the Sons took merely a life estate 
under the W ill, and an absolute estate in the rever- 
sion, which was undisposed of by the Will, by descent. 
We are of opinion, however, that they did not take 
merely a life estate under the Will, and are inclined 
to think that they took an absolute estate in the pro- 
perty which belonged to the Testator at the time of 
his death, the (‘state of each Son being defeasible 
and going over to the next heirs of the Testator in 
exclusion of the Widow, Daughter and Daughters' 
Sons, or such Son of the I estator’s dying without 
leaving a vSon or a (jrandson, or a Great-grandson 
in the male line at the time of his death — for in the 
case of Hindoos there is no distinction between real 
and personal estate — and the declaration that the 
Widow would be unable to make any claim or demand 
to her Husband’s suitable share in the event of his 
dying leaving no Sons and leaving a Widow, shows 
that the words ‘Prom amongst my aforesaid Sons, 
God forbid should any die without Sons, that is, die 
not leaving Sons/ applied strictly to the Sons of the 
Testator described in the first paragraph of the Will, 
and were not intended to refer to an indefinite failure 
of male issue of the body of such Son. It is not 
necessary, however, to determine what estate the 
Sons took under the Will. We think it clear, that 
they did not take any estate under the Will, either 
in possession or reversion, inheritable by their Widows 
in the event of their dying without leaving Sons. 
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This, however, applies to that which was the sohject 
of the devise, and not to the accumulations. Tliey 
formed no part of the estate of Ramtonoo Chundcr, 
they had no existence at llie time of his death, and 
were consequently no part of the property which he 
could devise or which he intended to devise bv his 


Will. Upon this point we think, that the decision of 
the Privy Council in the case above alluded to is 
clear, and we cannot draw any substantial distinction 
between that case and the present one in this respect. 
The second paragraph says, ‘ From amongst ni)- afore- 
said Sons, God forbid should any die without Sons, &c.,' 
she (meaning the Son’s Widow) will be unable to 
make claim to her Husband’s suitable share. This 
shows that the Testator intended that each of his 
Sons was to take a share which, but for the second 
paragraph, would descend to his Widow. It was 
contended in argument, that the Sons were pro- 
hibited, by the first paragraph of the Will, from 
making partition, and consequently that the incre- 


ment followed the principal. But it was clearly 
pointed out in the judgment of Lord Justice Turner, 
in the case to which we have referred (6 Moore’s 


Ind. App. Cases, p. 553), that, ‘ admitting the famib 
to have been joint, and the Sons joint in estate* 
the right of any one of the co-sharers would not 
under the Hindoo law, pass over, upon his death, to 
the other co-sharers ; it would be part of the estate 
of the deceased co-sharer, and would devolve upor 
his legatees, or his natural heirs.’ Admitting, there, 
fore, that the accumulations became joint estate th, 
share of such accumulations belonging to each ’ Sor 
would m ordinary course pass to his natural heirs 
unless there is something in the Will to prevent it 
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In the case of Muddoosoodun Chunder, the Plaintiff, 
his W idow, was his heir. The authority already 
cited shows that the Will, although it operated upon 
the corpus, did not operate upon the accumulations, 
although they accrued whilst the corpus remained 
joint. It also proves, that the rule of Hindoo law, 
that the increment follows the principal where the 
parties are joint in estate, cannot be carried to this 
extent, that the accumulations must go wherever the 
principal goes, for in that case the principal went 
over to the surviving Sons by the Will, whereas the 
deceased Son s share of the accumulations passed to 
his Widow by descent. It must be admitted, that in 
the case cited, the Testator did not, as in this case, 
impose the obligation that the Sons should not make 
partition of the corpus, but in that case, although the 
Sons were not prohibited from making partition, they 
did not in fact divide the estate, and we are unable 
to see what difference the prohibition made, when in 
fact, as in the present case, there was no partition. It 
should also be remarked, that in the present case, so 
far from there being a prohibition from dividing the 
accumulations, which are now the only subject of 
consideration, the Sons were expressly authorized to 
divide them. I he first paragraph clearly contem- 
plates that the Sons might make partition of some- 
thing. It says, ‘ Should they disagree and wish to 
separate, then deducting my real and personal pro- 
perties, business, trading business, &c., they shall be 
unable to make and take a partition and division and 
demarcation on account of my regulated acts, ceremo- 
nies, &c., and family expenses, and the profits and losses 
of my trading business, and after deducting the estab- 
lishment charges, the surplus proceeds of the money 
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that shall remain out of the same they will receive 
their suitable shares.’ As we read this part of the 
Will, we think, that it was the intention to exclude 
the corpus from partition ‘ on account of ' the Te.stator's 
regulated acts and ceremonies, &c., in other words, 
that the corpus should remain entire for the purpose 
of making provision for his regulated acts, religious 
ceremonies, family expenses, and any losses of busi- 
ness. This would be clear if the word ‘thereof’ 
had been inserted after the word ‘ demarcation,’ and 
the word ‘ losses ’ alone had been used instead of 
the ‘ profits and losses ’ of the trading business, &c. 
To use the Testator’s words, - my real and personal 
properties and business,’ &c., that is to say, the corpu, 
of the estate, were to be deducted or set apart, and 

not to become the subject of partition ; the establish- 

ment charges were also to be deducted from the 
receipts, and then the ‘ surplus proceeds,’ ‘ or the 
money that shall remain,’ were to be divided, and 

e^ach Son was to take a share. It is not necessary to 
determine whether, upon the death of one of the 
Sons leaving Sons, his Sons would have been pre- 
cluded from demanding a partition of the corpus 

as that question does not arise in the present case! 
The reason why the Widow did not take the corpus 
IS, that she was expressly excluded by the Will from 
inheriting from her Husband that which was the 
subject matter of the devise. The rule of Hindoo 
law which says, that tbe increment follows the prin- 
cipal, does not apply to prevent the Plaintiff from 
taking her Husband’s share of the accumulations if 
we are correct in holding, upon the authority of ’the 
case above referred to, that the Will did not operate 
upon the accumulations, and that the rule of Hindoo 
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law did not so far connect the increment with the 
principal as to make the Will, by construction, operate 
upon those accumulations which had no existence in 
the lifetime of the Testator, or convert them into 
part of his estate. If the Sons in their lifetime had 
severed in estate, and they were not prohibited from 
so doin^, so far as the accumulations were concerned, 
the accumulations in respect of each Son’s share would 
have belonged to the owner of that share, accord- 
ing to the principle laid down by the Privy Council 
before cited (6 Moore’s Ind. App. Cases, p, 554); 
and there is neither any express declaration nor 
any necessary inference from which it can be inferred 
that the Testator intended that the Sons might 
divide, and that each Son might take his share of the 
accumulations if they chose ; but that if the Sons 
should continue joint, their shares of that which did 
not exist at the time of the Testator's death should go, 
wherever the corpus of his estate should go. either as 
part of the subject matter devised by his Will, or as 
part of his estate. We doubt whether, if such an 
intention were clear, the law would give force to it, 
for it would be an intention to control by Will that 
which had no existence in the Testator’s lifetime. 
To use the words of the Privy Council, ‘ Equality 
among the heirs is, as we understand, the spirit of the 
[Hindoo] law. The law does not treat the principal 
and the increment as undistingfuishable in their 

o 

nature, for there is no doubt they may be severed ; 
but it treats them as united for the purpose of divid- 
ing them equally amongst all the united family, that 
is, amongst all the heirs; and if that entire quality 
cannot, as in the present case in consequence of the 
disposition of the Will it cannot, be obtained, the 
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partial attainment of it seems to us to be more in 
the spirit of the Hindoo law, than its total rejec- 
tion * (6 Moore's Iiul. App. Cases, 555)- C|Jon 

the authority, then, of the above ease, we are of 
opinion, that in consequence of lh<' disposition of tin- 
Will, M uddoosoodun Chunders share of the corpus 
did not pass to his Widow upon his deatli without 
leaving a Son, but that his sliare of the accumulations 
was not affected by the Will, and, therefore (according 
to the ordinary rules of descent adopted by the Hindoo 
law), passed to his Wadow, there being no precept 
of Hindoo law which prohibits accumulations from 
being severed from the principal, and requires that 
whenever the former goes, the latter must go like- 
wise. If the Sons had divdded the accumulations in 
their lifetime, being prohibited from dividing the 


corpus, there would necessarily have been a separa- 
tion of the increment from the principal. We arc 
further of opinion, that the W’^idow, having ceased to 
continue in the family, is entitled to recover the 
Rs. 2,000, as directed by the second paragraph of 
the Wdl, instead of receiving the expenses of the 
acts and ceremonies proper for her to perform. This 
sum she is entitled to under the Will of the Testator, 
independently of what she inherits from her Hus- 
band. It is, therefore, no more affected by her 
having succeeded to her Husband's share of the 


accumulations which formed no part of the Testat 
estate, than it would have been by her succeedinj 
any part of her Husband’s self-acquired property ' 
by her having succeeded to his share of the accu, 
lations if he had separated from his Brothers in 
lifetime, and had taken his share of the accumulati 
under the provisions of the first paragraph of 
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Will under a partition completed a few days before 
Ills death. I he corpus of the estate, and not the 
accumulations, was the property charged with the 
family expenses, including the acts and ceremonies 
to be performed by the Widow if she remained in 
the lamily. She is, therefore, in our opinion, en- 
titled to the^ Rs. 2,000, as well as to her Husband’s 
shart' of the accumulations. AH question of incon- 
tinence on the part of the Widow was abandoned by 
the Defend;^nts at the trial. As the Widow was 
entitled to her Husband’s share of the accumula- 
tions immediately upon liis death, she is entitled to 
any profits which may have been realized in respect 
of such share. Her Husband’s share of the accumu- 
lations she takes by descent from him, and she will, 
therefore, hold it as a Hindoo Widow in the manner 
[jrescribed by the Hindoo law. The Rs. 2,000 she 
takes under the Testator’s W'ill, and not by descent 
from her Husband. She was entitled to receive that 
amount from the time at which she left the family 
dwelling-house, and she is, therefore, entitled to 
interest thereon from that time at the rate of six per 
cent. It must be referred to the Master to take the 
necessary accounts.” 

1 he decree founded on this judgment was to the 
following effect First, it declared the Will of 
Ramtonoo Chunder well proved, and ordered the 
same to be established, and the trusts thereof carried 
out. Second, it declared that the Respondent was 
not entitled to succeed to her deceased Husband’s 
share of the property which his Father left at the 
lime of this death ; and, thirdly, it declared, that 
“ Muddoosoodun Chunder was entitled absolutely to 
one-Hfth of the accumulations and increase (if any) of 
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llie joint property, movable and immovable, wbii li 
accrued from the time of the death of the reslator 


down to the time of the death of M uddoosoodun 
Chiinder ; and that the Plaintiff, as such Widow and 
heiress of Muddoosoodun Chunder, became, on the death 
of Muddoosoodun Chunder, and was entitled to such 
one-fifth share of the accumulation and increase, and 
also to the gains and profits, if any, which have 
accrued upon, or in respect of, the one-lifth share of 
the accumulations and increase, or which have been 
made or realized by the use thereof since the death 
ol Muddoosoodun Chunder, the same to be held, pos- 
sessed, and enjoyed by her as a Hindoo Widow. 
Fourth, it also gave her absolutely the legacy of 
Rs. 2,000, with interest ; and, fifth, it referred the 
cause to the Master to take the accounts of accu- 
mulations, increase, and profits, and all necessarv 
accounts for carrying out the decree. 

The appeal was from this decree. 


Sir R. Palmer, Q. C., and Mr. Leith, lor tin 
Appellants. 

According to the true constructions ol the Will 
having regard to the incidents ol property in tlu 
possession and enjoyment of a joint and undividec 
Hindoo family, the Plaintiff, as the Widow and legai 
representative of her deceased Husband, a member, 
at the time of his death, of a joint family, was not 
entitled to claim any share in the undistinguishable 
and unseparated increment formed of the surplus 
income of the joint property, or of such increment 
as the Testator expressly prohibited partition being 
made of, whicli comprised his estate and business at 
the time of his death, having intimated his desire 
that his family should continue joint. This 
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similar to a devise to Executors, with direction either 
to carry on a particular trade or business, which, 
according to the principles recognized in Courts of 
Equity, only creates a trust. Hope the Testator’s five 
Sons took care that no partition ever took place, and 
Muddoosoodun Chundet' continued, after the death of 
the testator, in all respects joint with his Brothers in 
estate, food, and worship, up to the time of his death. 
I'he Court should, therefore, have decided that, as 
no separate interest, eitlier in the corpus or in the 
increment, ever vested in him in his lifetime, nothing 
passed at his death to his Widow. It is important 
to bear in mind, that Muddoosoodun Chunder^ along 
with his four Brothers, acquiesced in and gave effect 
to the prohibition in the Will against partition, and 
dealt with the accumulations and increase formed 
from the surplus income of the Testator’s estate as 
an increment to, and as an integral portion of, the 
original joint estate. It follows, therefore, that the 
Plaintiff, as his Widow and heiress, claiming title 
through him after his death, was bound by his acts 
during his life, and could not, therefore, claim any 
account of such accumulations and increase; or any 
partition or separation of the increment from the ori- 
ginal joint estate in respect of the one-fifth sharer of her 
deceased Husband in ihe estate. It is a familiar rule 
of Hindoo law, that accumulations go with the capital ; 
and it has been held that increment follows principal, 
Gooroochurn Doss v. Goluckmoney Dossee {a) ; Praw* 
kissen Mitter v. Muttoosondery Dossee (d). Until par- 
tition, and even after an inchoate partition, the rights 
of co-sharers are not varied, the whole remains com- 
mon stock. Daya-bkagUj ch. VI., sec. 1 ., par. 50 ; 
ch. XII., par, i ; Mitdcshard^ ch. I., sec. IV., par. 30; 


(<z) I Fulton, 165. 
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Stranges “Hindu Law,” Vol. I., p., lyy L-nd i^dit.j, 
[]’. H. Macnag/itcn's *' Hindu Law,” Vol. II., [). iOj. 
Sonatun Bysack v. Srcetnutty 'Jnggidtsoondcc Dos- 
see {a). The High Court in a great measure founded 
their judgment upon the case of Sreemutty Soorjce- 
money Dossee v. Denobnndoo Mullick {b) as to the 
Plaintili’s right to the share of the accumulations 
arising from the surplus income ; but that case is dis- 
tinguishable from the present, as there was a gift o\ er 
to the surviving Sons, which is not to be found in this 
Will. Even if the decree w'as right in declaring tin- 
Plaintiff entitled to her Husband's one-lifth share in 
the increment of the estate, yet the whole of the 
Company’s paper ought to have been by the decree 
especially excepted, therefrom, inasmuch as the same 
had been indorsed and transferred in his lifetime, in 
anticipation of his death, to his four Brothers by the 
Plaintiff’s Husband. According to the decree, he 
had an absolute interest in the one-fifth share in 
such increment, and, therefore, had full power to 
alienate the same, whether such alienation was to 
take effect in his lifetime or on his death, by way of 
testamentary disposition. So, again, the Respondent, 
as the Widows of a Son dying without leaving a Son, 
having left the house of the Testator, and gone 
to live elsewhere, is expressly excluded by the Will 
from any participation in or claim to the estate in 
respect of her Husband’s share therein, except as to 
the legacy of Rs. 2,000, bequeathed to her on that 
event, namely, the leaving the house. The Defen- 
dants having admitted assets sufficient to pay the 
legacy of Rs. 2,000, no general account should have 
been directed by the Court below. 

{(i) 8 Moore’s Ind. App. Cases, 66. 

(^) 6 Moore's Ind. App. Cases, 536, 
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Mr. Kay^ Q.C., and Mr. W. learson^ for the 

Respondents. 

I he Court below has put a proper construction on 
the Will. Jhe five Sons of the Testator took an 
absolute estate in his property. They continued 
joint in family, without partition, so that on the 
I’laiiitiff's flusband's death, his share fell in to the 
surviving Brothers. All that the Plaintiff could be 
entitled to by Hindoo law was one-fifth of the accu- 
mulations, which she took by succession on her Hus- 
band's death. The case is on all fours with Sree- 
mutty Soorjeemoncy Dossee v. Denobundoo Mullick (a), 
and, unless that case is to be overruled, it must 
govern the present. There it was held by this 
1 ribunal, upon the construction of the Will of a 
Hindoo nearly similar in terms with the Testator’s 
Will, that, in the absence of any direction of the 
1 estator that his Sons should continue a joint family, 
such intention could not be imported into the Will, 
and that the 'J'estator's intention being, that his five 
Sons should enjoy, during their lives, the interest of 
their respective shares .in the property ; therefore, 
although one of the Son’s share, who had died, went 
over to the surviving Sons, his Widow was entitled 
to one-fifth of the surplus income which had accu- 
mulated since the 1 estator's death, and during her 
Husband s lifetime, and the increment arising out of 
such accumulations. Sonatun Bysack v. Sreemutty 
Juggutsoondree Dossee [b] is not at variance with 
the principles laid down in the former case, the only 
distinction being, that the Testator directed that the 
property should never be divided ; by his Sons, their 
Sons, or Grandchildren in succession, and that they 

{a) 6 Moore’s Ind. App. Cases, 536, 

{b) 8 Moore’s Ind. App. Cases, 66. 
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should enjoy the surplus proceeds only. In the event 
that has happened, namely, the Plaintiff havin<( left 
the family house, she became entitled, irrespeiti\c of 
her right by descent a-i her Musband's heiress, under 
the Will to the specilic bequest of Rs. 2,000. 

Their Lordships’ judgment w.as deliveretl bv 

* 

I he Right Hon. Lord RoMii.i.\-. 

Their Lordships are ol opinion, that the decree 
of the Supreme Court of Judicature at Calcutta is 
correct. It is a question upon the construction of the 
Will, and the meaning of the Testator is to be ascer- 
tained by the words which he has made use of, having 

regard to the laws which prevail in India relative to 
these subjects. 

It IS important, in the first place, to consider what 
is the nature of the interest which he has given to his 
Sons. He has directed his Sons, using the words, 
“ continuing joint in food ” to take care of and look 
after his property, movable and immovable, and 
carry on his trading business. It is to be observed, 
that this interest is not accurately represented by the 
words “joint estate" in England, for if he had given 
the property simply to the Sons, with no further 
direction than that they should live jointly in respect 
of food, and one of the Sons had died, his share, with 
all the accretions, would have gone to his heir, to the 
person who was entitled to inherit according to the 
Hindoo law, so that in point of fact the interest was, 
as regards succession, more analogous to the tenancy 
in common which prevails in England. It is also 

proper to observe, that no analogy exists between the 

present case and that to which it was endeavoured to 
be likened, viz., where a Testator in England has 
given the property to Executors for the purpose of 
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carrying on his trade, in which case a trust is im- 
posed upon the Executors, who take no beneficial 
interest in it, and the question is, how the profits of 
that trade are to be divided amongst the persons who 
are pointed out by the Testator. It is, therefore, in 
this cas(’ ini])ortant to observe, whether the Testator 
has pointed out in his Will how the share of his pro- 
perty is to go. upon thcd(‘ath of any one of his Sons, 
and also how far that direction extends. According 
to the Will, if one of the Sons had died, leaving a 
Son, the share of the Son so dying would have gone 
to his Son, or. in other words, the Grandson of the 
Testator. It is only in the event of his Son not 
leaving a Son that the Testator has directed that the 
share shall go to the survivors. This is of the more 
importance, because their Lordships are of opinion, 
that this construction is not lightly to be inferred, 
but that it is necessarv that the Testator should 
express distinctly what his intention is. This they 
think that he has done. It was argued that a con- 
siderable distinction existed between this case and 
the case of Sreemutty Soorjeemoney Dossee v. Deno~ 
bundoo Mulhck (6 Moore’s Ind. App. Cases, 526), 
because in that case one-fifth was given to each 
Son, and if one died, the fifth was given over; but . 
their Lordships are of opinion, that the effect of this 
Will is to direct that the share which each Son took, 
and which would have gone to his heirs according to 
the Hindoo law, was, in the case of any one of his 
Sons leaving no Son, directed to go to the other Sons, 
if not in express words, still by a necessary inference 
to be drawn from the expressions used by him, and 
this is indeed the contention of the Respondents, and 
was so held in the Court below, from which decision 
the Appellants have not appealed. The question is, 
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whether the share of profits made diiriiig the joint 
lives of the Sons wliich beIon|red to the deceased Son 
follows his share ol the capital and i^oes over to t'n* 
other Sons. In the first |)lace, it is to be obser\ed. 
that the Testator has i^ixen no direction to ru ciimu- 
late ; it remains, tht^refore, to be seen, whetlu r the 
Court can find, from the wonls of the W'iil. as was 
argued, an irresistible infertmce that such was the 
intention of the Testator. Tins is the more im- 
poitant, because in the case ol SoHdtiiu f^vsnck v. 
Sreemutty Juggutsoondree Dossec (8 Moore’s I ml. 
Ap[), Cases, f)6), which is relied upon as t''o\'ernim)' 

I 4 . * 

thi.s case, there is an express direction to accumnlate. 
It was there directed that the surplus was to In- 
added to the capital. There is an absence of that 
in this case. It is admitted that the Testator could 
not dispose of the property of his Son, or prevent the 
heir of the Son from inheriting his property ; there- 
fore, the only question here is, whether the Testator 
has directed the accumulations of the property to be 
added to and made part of his own property, because 

if he has not, it was the property of the Son, and the 
Testator had no power of disposing of it. 

In this view of the case their Lordships think that 
this Will, on whichever construction it is taken, 
shows an absence of any direction to accumulate 
The first direction is, that the Sons should live joint 
in respect of food, and that they should carry on the 
trading business, and so forth. If the Will had 
•stopped there, the only result would have been, that 

upon the death of this Son his heir would have taken 

his share in the business ; but the Will goes on to 

give a direction, that should the Sons disagree, then 
after making certain directions as to the ^application 
of the income, the surplus was to be partitioned 

12 
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equally amongst them. That is directly opposed to 
any accumulation. Nor does the Testator give any 
direction wliatever in respect to what is to be done 
with the profits before the\' disagree and separate. 
It ^vould follow, therefore, if the Will ended there, 
that the [)ro(its arising from the business would be 
tlu' sej)arate property of each of the five Sons in 
litths, after the) hatl provided for the carrying on of 
the business. W'e find nothing in the subsequent 
])arts of the Wdll which interferes with that. The 
second section is the only part of the Will which 
relates to this subject. The Testator there directs, 
that if any of the Sons should die without a Son, 
then that the Daughters of that Son should receive 
l\s. 100, and his widowed Wife, if she lived, being 
included as a member of the family, should receive the 
<‘xpenses of bnto neom acts, and the other religious 
ac ts and ceremonies which she should perform. Then 
he directs what is to he done, if ungovernable, and 
not living in his house, she should go and live else- 
where, or not wish to live in the family, then she 
‘‘ shall receive Rs. 2,000.” Besides this, he directs 
that she shall not be able to make any demand or 
< laim on his movable and immovable property, 
trading business, and estate, &c., upon the allegation 
of her Husband’s proper share ; that is to say, she 
is not to be at liberty to make any claim or demand 
upon the movable or immovable property of the 
d'estator, and there it stops. This brings it round 
exactly to the same question, whether the Testator 
has in fact by these words disposed of anything more 
than the capital of the fund. The words he uses 
are : “ my movable and immovable property, trad- 
ing business, and properties, &c., she will be unable 
to make a claim or demand to her Husband’s suit- 
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able share," that is, his share t>l the 'I'e^Iat(>^‘s 
property ; that is, the onc-lillh ol the tradin*/ Imsi- 

o 

ness, which the Testator had iriven to him. If 
their Lordships are riji;ht in coining to the con- 
clusion that the Testator has said notliing ahoul 
what is to be done with the profits of the business, 
and has made no direction to accumulate, it neces- 
sarily follows, that those profits belong to each of 
the Sons in fifths, and accordingly would be divided 
as such ; and, therefore, upon the true construction of 
the Will, their Lordships are of opinion, that the 
Testator has not attempted to dispose of these prolii.s, 
which are the property of the Son ; if he had, a 
question might have arisen whether such a direction 
could have been a valid one or not, but their Lord- 
ships are of opinion, u|)on a fair construction of the 
words he has used, that it was his intention not to 
touch the question of profits, but to leave them to go 
as they would go, according to law, in case there was 
no disagreement between the Sons, the result of 
which would be that each would take a fifth of the 
surplus proHts, that this fifth would be the property 
of each Son, and would go to his heirs, exactiv in the 
same manner as any other propertv that he might 

acquire. It will be obvious, that 'if the Son had 

taken his share of the profits, and invested it in the 
purchase of any other property, no question could 

have arisen. It is a fair inference also that the view 

that he took in case they disagreed, vi.., that they 
should divide the surplus profit, is a sort of guide for 

what he intended they should do in case they did not 
disagree at ail. 

Their Lordships also think, that this case is ex- 
ceedingly close upon the case of Sn-cMy Sooyjec 
money Dossee v. Denobundoo Miillich (6 Moore’s 
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Ind. App. Cases, 526), and, although they would 
reluctantly allow, in the construction of a Will, 
the construction of one V\T 11 to be an imperative 
guide lor the construction of another, where the 
expressions were not identical, still they think that 
the principles laid down in that case govern the pre- 
sent ; and they concur with the observations made by 
Sir Barnes Peacock in delivering judgment, that the 
1 estator has not attempted to dispose of, and, if he 
had, could not effectually have disposed of, the pro- 
perty of his Son. 

1 here is another point relative to the property of 
the partnership, consisting of Company's paper. The 
iacts of the case appear to be these ; the partnership 
assets consisted in part of Company's paper, which 
were taken in the name of the deceased Son, or in his 
name jointly with the names of the other Brothers, 
and it was necessary that they should be indorsed. 
The result was, that he indorsed the Notes in blank, 
and gave them to his Brothers. This was, in their 
Lordships' opinion, a mere ordinary partnership trans- 
action lor the purpose of enabling the partners to 
realize part of the assets of the partnership, which 
would not affect the right that each Son had to his 
share of the profits, not giving to the Son, who has 
died, the exclusive right to the Company's paper, 
which he so even indorsed, though taken in his name 
alone, but only making it a part of the assets of the 
partnership, in which he would be entitled to his 
share after the expenses of partnership were duly 
discharged. 

Their Lordships, therefore, will humbly recommend 
Her Majesty that the decision of the Supreme Court 
of Judicature at Calcutta be affirmed with costs. 
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Appclla //Av, 


AND 


Mahomed Jan Chowdrv, alias . 
Kueeeluddeen Mahomed Ahsan \ Respondents .^^ 
Chowdry and others ... ...) 


On appeal from the High Court of Judieature at 

Bengal. 

rp 

1 HE Appellants v*'ere the Wives of one Kureemhuksh 
Chowdry, a Son of Tureekoolah Chowdry, who died in 
1810, leaving a Widow, named Osmon Khatoon, and 
four Sons, Arif, Nyum, Sureetoolah, and Kureembuksh 
Chowdry, and two Daughters, Sobhan, Khatoon, and 
Urman Khatoon, him surviving, entitled to succeed 
to his property, which consisted in 
including a share in Pergunnah 


part of real estate, 
Bclgachee, and the 


Present Members of \\\^ yiiiitcial CommUUe^The Ri^^iu 
Hon. Lord RomiUy tl'bc Muster of the Rolls), The Right Hon. Sir 
James William Colvile, the Right Hon. Sir Edward Vaughan 

Williams, and tlie Right Hon. Sir FiuRoy Kelly (The Lord chief 
Baron of the E.xchequer). 

The Right Hon. Sir Lawrence Peel. 


29th June, 
1868. 

In order 
to sav'e a 
family estate 
about to be 
sold, under a 
decree of 
Court madein 
a suit against 
one member 
of the family ; 

othermembers 
interested in 
the property, 
being entitled 
.0 dower 
charged on 
the estate, 
paid the 
amount de- 
creed into 


handed over to the decree-holder under protest of their 

in the estate, and subject to a suit ^o be broup-ht hv ^ »‘*ghts 

a .u,nmary Order rejecting a clai.n to the^largro:'" 

Ihe money so deposited was taken out of Court by the derrL K M 

In an action to recover back the amount it appeared^ that t hr 
holder had no right to proceed ap-alnst that the decree- 

belonged to the parties paying the nfoney into Court 

action would lie against the decree holder tr r u that an 

into Court and handed over to as U wL 

to prevent an injurious sale. * " 

Aliter. If the money has been a voluntary payment into Court, 
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entirety of the Mehal of Donae Dohoo. In the year ■ 
1817, the two eldest Sons, Nyiim Chowdry diwd Arif 
Chowdry, formed a plan for dividing the ancestral 
property amongst themselves and their two Brothers, 
wlio were then minors, to the exclusion of their 
two Sisters, also minors, and in pursuance of that 
plan they executed an instrument, dated the 4th of 
I'chrnary of that year, which purported to divide 
the property into four equal parts, and to allot one of 
such parts to each of the Brothers. In 1823, how- 
ever, Sobhan Khatoon, one of the Sisters, wiio had 
by that time attained her majority, liled a plaint 
tagainst her Mother, Osnion Khatoon, as the guardian 
of the two Brothers, who were still minors, and also 
against her elder Brother, Arif Chowdry, and Epthha- 
roonissa, the W'^idow of the other Brother, Nyunt 
Chowdry, who had died in 1818, without issue, and 
thereby sought to set aside the deed of division, and 
to recover her share of the ancestral property. This 
suit was dismissed by the Judge of the District of 
Rajshye ; and the dismissal was confirmed, on appeal, 
by the Judge of the Provincial Court of Moorshedabad ; 
but, on appeal to the Sadder Dewanny Adawlut of 
Calcutta, a decree was passed on the 4th of April, 
1834, declaring that the property, left by their 
Father, Tureekoolah Chowdry, which the four Bro- 
thers had divided amongst themselves, was ances- 
tral property, to which the Widow and children 
of Tureekoolah Chowdry were jointly entitled, in 
the shares and proportions recognized by the Maho- 
medan law, and that the division was a collusive one 
and in fraud of their two Sisters ; and an Order was 
accordingly made that the decision appealed against 
should be set aside, and that Sobhan Khatoon, the 


ON APPKAL FROM THE EAS'I INDIES. 


67 


Plaintiff, should be put in possession of her share 
of the ancestral property with mesne jirofits. 

The ancestral property, to a share of which Sohhan 
Khatoon was thus declared to he entitled, included tlie 
Mehnl of Donae Dohoo ; but on the 4th of March, 
*837, the whole of that Mehal was sold 1 )\- the 
Deputy Collector of Patna (or arrears of revenue, 
and realized the sum of Rs. 22.100, which, aft(M' 
deducting Rs. 1,730. 7a. 6p. arrears of revenue due 
to Government, left a balance of Rs. 20,369. 8a. 6 \y. 
divisible according to the decree of the Sadder Court 
of the 4th of April, 1834, among the heirs of Taree- 
koolah Chowdry, o{ which a sum of Rs. 3065. oa. 5p. 
belonged to the estate of the deceased. Nyum Chowdry, 
in respect of his interest (2 annas 16 oundas share) in 
his Father’s property. This sum of Rs. 3.565. oa. 51). 
appeared to have been applied, together with the 
greater part of the residue of the monev realiz{Hl 
by the sale, in liquidation of some debts owincr by 

Kureembuksh Chowdry and Sureetoolah Chowdry. 

While the above suit was pending, Sureetoolah 
Chowdry married one Rtihmiitoonissa, and on the occa- 
sion of his marriage executed a Kabinnamah. or mar- 
riage settlement, by which, in lieu of her dower, he 
settled upon his Wife, amongst other property, his 
interest in Pergunnah Belgachee ; and on the 1 6th of 
March, 1838, Kureembuksh Chowdry married the 
Appellant, Nuseeba Bebee Chowdrain, and in like 
manner settled upon her a moiety of his interest in 
Pergunnah Belgachee, and in September, 1846, he 
also married the Appellant, Fatima Khatoon Chow- 
dram, and executed another marriage settlement, bv 

which the remaining moiety of Pergunnah Belgachie 
was settled upon her. 
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In pursuance of these settlements, Ruhmutoonissa 
and the ^Appellants entered into possession of the 
lands thereby conveyed, let them to tenants, brought 

4 

suits for the recovery of the rents in their own names, 
and obtained decrees, and in every way enjoyed the 
propert}' as their own. 

In 1837, Aniindlochun Nundy and others insti- 

tute'd a suit in the Oistrii t Court of Rnjshye 
Sureetoolah Chowdry, Kureemhuhsh Chowdry, Sohhan 
Khatoon^ Arif Chou'dry^ Osynan Khatoon^ and Eptkha- 
roonissay as the heirs of Nynni Chowdry, deceased, to 
recover a sum of Rs. 23,466. loa. 8p., alleged to be 
due from the deceased Nytini Chowdry^ and a decree 
was made by the Court in their favour on the 31st 
of December y 1842, by which it was ordered, that 
Sureetoolah Chowdry and Kurcembuksh Choivdryy 
Sobhan KhatooUy and Eptkharoonissa, should pay the 
Plaintiffs the sum of Rs. 23,466. loa. 8p., being the 
amount of principal and interest and costs of suit, 
together with interest up to the date of payment — 
first, from the property left by the deceased, Nyum 
Chowdryy and that if the same should not be suffi- 
cient, then that the balance should be paid by them 
from the proceeds of the sale of the right of the 
deceased, Nyum Chowdryy in the Mehal of Donae 
Dohoo. 

In Julyy 1845, the above Plaintiffs sold their rights 
under the decree to Nujuminissa Chowdrain, and she 
was substituted as the decree-holder in their place. 
Nujuminissa Chowdrain thereupon caused Nyum Chow- 
dry' s interest in the Pergunnah Belgachee to be put 
up for sale, in pursuance of the decree, and became 
herself the purchaser, at the price of Rs. 16,000. 
She then, in Januaryy 1847, instituted a suit against 
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and liis Wives, the two Appel- 

lants, Rt/humutoonissa, the Widow of Surcetoolah 

Chorvdry, Arif Chowdry, and other persons, alleged 

to be in possession of Pergimnah Beignciice, for the 

purpose of enforcing her decree and the sale mad.' 

in pursuance thereof, and of obtaining |iossession of 

Nyum Chowdry’s interest in that Pergununh, which 

she alleged amounted to a 4 annas 1 t gitndas 2 
cowries share. 

The Court decreed the entire claim; hut three 
appeals were preferred— one of them by Ruhumu- 
toonissa and the Appellants, and the Sudder Dewannv 
Adawlut, on the i8th of November, 1856, remanded 
the case for further inquiry, when the interest of the 
debtor in the Pergunnah was found to consist of a 
■i, annas % gundas 3 cowries and 1 kranf share, and 
the Court accordingly decreed to the Plaintiff posses- 
sion of the share, with mesne profits. 

As, however, this sum of Rs. 16,000, realized by 
the sale of Nyum Chowdry s interest in the Pogun- 
nah, was not sufficient to satisfy the claim of the 
decree-holder under the decree, a petition was pre- 
sented for further execution, in pursuance of which 
Pergunnah Belgachee was put up for sale, as the pro- 
perty of Sureetoolah Chowdry and Kurcembuksh 
Chowdry. On that occasion one Khoondkar A/i- 
moodden was declared the purchaser, and paid 
Rs. 8,287. 8a. into Court, as earnest money ; but 

he failed to complete the sale, and the deposit be- 
came forfeited. Although the sum thus forfeited 
considerably exceeded the sum of Rs. 3,565. oa. 5p., 

which alone the decree-holder was entitled to receive 
Rom kureembuksh Chowdry and Sureetoolah Chow- 
dry, under the decree which had thus been satisfied, 

13 
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NnjKyrimissa Chowdrain prayed for another sale of 
Perounnah Be/gochee, and a proclamation for such sale 
was issued. Agfainst this sale Ruhumutoonism and the 

o 

Appellants presented a petition to the Court in May^ 
1849. in which, after stating that their property in 
Petgitnnah Bclgoi hce had been attached as the pro- 
perty of the Debtor, and had been ordered to be 
sold, and that, in order to save their property, it was 
necessary to deposit in Court the full amount recover- 
able by the decree-holder : they averred, that they 
had mortgaged their interest in the Pergunnah to 
raise the money, and prayed to be j^ermitted to pay the 
amount of the decree into Court, and that the Pergun- 
nah should be released from the attachment and sale. 

When this petition was read in Court, the Principal 
Sadder Ameen, asked the IMeader for the Petitioners, 
whether his Clients had any objection to the payment 
to the decree-holder of the amount which he wished 
to deposit in Court. The Pleader answered this 
question in the following words : — “ I will bring a 
regular suit for setting aside the summary Order, 
rejecting the claim, but the sale cannot be stayed 
unless the amount recoverable by the decree-holder is 
deposited. 1, therefore, deposit the amount for the 
purpose of it being paid to the decree-holder, and 
pray that the said sum be paid to the decree-holder, 
and the sale be stayed.” The Petitioners were there- 
upon ordered to pay down the full amount due to 
the decree-holder immediately, and accordingly paid 
Rs. 29,640. loa. ip. into Court, which amount was 
paid, together with the forfeited deposit, on the 12th 
of September ^ 1849, to Nujuminissa Chowdrain. 

Subsequently, although she had now received 
Rs. 53.927 in cash and land, in satisfaction of h^f 
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original decree for Rs. 23,466, ^hlJuminissa Chouulrain 
obtained from the Suddcr Dcwanny Adaivluty on the 31st 
of March, 1851, an Order for the revival of the execu- 
tion case, for enforcing the decree ; in accordance with 
which, an Order, dated the 13th of March, 1852, was 
sent to the Judge of Dacca, requesting him to cause 
Pergunnah Belgachee to be again put up for sale, for 
the purpose of realizing a sum of Rs. 13,152. loa. iip,, 
alleged to be yet due upon the decree, together with 
costs of sale. In pursuance of this Order, the pro- 
perty was put up for sale, and sold for Rs. 35,375 : 
but on the 28th of June, 1853, after the purchase- 
money had been deposited, Riihumufoonissa presented 
a petition, detailing the above-mentioned circum- 
stances, and praying that the sale might he stayed, 
Rnd th^t tlic execution Creditors mig*lit t)e ordered to 
refund her share, being a moiety of the sum which 
they had received in excess of their rights under the 
decree. On the 6th of Ju/y, ,853, the Appellants 
presented a similar petition ; but by an Order, dated 
the 29th of April, 1854, the Principal Sudder Ameen 
rejected both petitions, on the ground that the 
Petitioners ought to have brought a regular suit, and 
could not obtain relief in a summary manner upon 
petition ; and also that the objection to the sale was 
not taken in time. The sale, however, was subse- 
quently set aside for some informality, and a sale de 
novo ordered to take place on the 5th of December, 
1854, whereupon Ruhumutoonissa and the Appel- 
lants presented another petition, praying that this 
second sale might be stayed, on the ground that the 
decree-holders had already realized far more than the 
sum of Rs. 3,565, that being the amount of Nyum 
Chowdry’s interest in Donae Dohoo, and the only 
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sum to which they were entitled under the terms of 
their d(‘.cree, Nnjitviinissa Chowdrain objected that 
the whole of Donae Dohoo had belonged to Nyum 
Chouulry^ and that Kiirecmhuksh Chowdry and Suree- 
toolah Chowdry had received Rs. 18,482 out of that 
property, and were also in the actual possession and en- 
joyment of other property which had belonged to the 
deceased Xyi 4 vi Chotvdry^ and was liable to satisfy 
their decree. I'he Judge, however, held, in accord- 
ance with the decree of the 4th of Aprils *834, that 
Nyum Chowdry was only entitled to Rs. 3,565 out of 
the proceeds ol Donac Dohoo ; and as more than 
that sum had already been realized, and there was 
no other property of Nyum Chowdry subject to the 
decree, he stayed the sale, and directed that the 
decree of Suddcr Dcwanny Adaivlut should be 
returned with a certificate that it was fully satisfied. 
P'rom this Order Nujuminissa Chowdrain presented 
a petition of appeal to the Suddcr Dcwanny Adawluf, 
who rejected her petition, with costs. 

In July, 1858, the Ruhumutoonissa executed a deed 
of gift, by wliich she assigned to the Appellants her 
share ot the Rs. 29,640 deposited in Court to pre- 
vent the sale of Pergunnah Belgachec. 

On the 23rd of June, 1859. the Ap|)ellants filed 
the plaint in respect of which this appeal was 
brought against Nujuminissa Chowdrain and her 
Husband, Fakeerooden Mohamed Ahsan, alias 
Azeemooddeen Cho 7 vdry, in the Court of the Prin- 
cipal Suddcr Aynecn of the District of RaJshyCy and, 
after reciting the above facts, and alleging that 
Nujuminissa! s name only liad been used, and that 
the decree was really the property of the Husband, 
claimed the return of the sum of Rs. 29,640 (paid 


ON APPEAL FROM THE EAST INDIES. 


73 


into Court on the 7th of May^ together willi 

an equal amount for interest thereon, amounting in 
the whole to Rs. 59,281. 4a. lop. 

Nujuminissa Chowdrain put in a written state- 
ment by way of answer, in which she, first, denied 
the right of the Appellants to prefer any claim, on 
the ground that they were not parties to the original 
decree against Nyum Chowdry ; secondly, she alleged 
that the whole of Donae Dohoo belongfed to Nvum 

O ^ 

Chowdry^ and not a 2 annas r6 share only ; 

thirdly, she alleged that Sureetoollah Choivdry and 
Kureembuksh Chowdry had been in possession of the 
share of Nyum Chowdry in Pergiinnah Belgachce, 
from his death in 1819, up to the sale in 1846, in 

execution of her decree; and have received and appro- 
priated more than Rs. 3,000 per annum out of the 
profits thereof, for which they were consequently liable 
to account to her; fourthly, she denied the alleged 
gift from Ruhumutoonissa to the Appellants ; fifthly, 
she pleaded that such a gift was not valid under the 
Mahomedan law ; sixthly, she averred that by the 
Order of the 29th April, 1854, the matters soudit 
to be put in issue by the plaint had already been 
decided ; seventhly, she asserted that the purchase 
of the decree was made by her for her own benefit, 
and not in her name for the benefit of her Husband ; 
and lastly, she denied that the shares of Sureetoollah 
Chowdry and Kureembuksh Chowdry in Pergunnah 

Belgachee, which were ordered to be sold in execution 

of her decree, were the property of the Appellants, or 
of Ruhumutoonissa, under their Kabins or marriage 
settlements. The answer of her Husband denied 
that the purchase of the decree was made for his 
benefit, and also the right of the Appellants to 
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the suit, on the ground that they were not parties to 
the original decree. 

On the 8th of June^ i860, the Principal Sudder 
Ameen [Punchanun Banerjed) pronounced his deci- 
sion. After stating the points raised by the Defen- 
dants, the Judge observed, that there was one issue 
of law, whether the suit was admissible, when neither 
the Plaintiffs nor their Donor were parties to the 
execution case. 'I'here were also three issues of 
fact : first, whether the property ordered to be sold 
belonged to the Plaintiffs or their Donor, by virtue 
oi the Kabins or not; second, whether Ruhumu- 
toonissa had executed a deed of gift of her interest, 
and, if so, whether such gift was valid ; third, 
whether the decree-holder by causing an attachment, 
contrary to the decretal Order, had fraudulently and 
illegally realized the amount claimed in the Order. 
As to the issue of law, the judge decided in favour 
of the Appellants. Passing then to the issues of 
fact, the Judge found that the Kabins had been 
proved by the testimony of respectable witnesses ; 
that they had on different occasions been produced in 
Court ; and, on their being found to be proved, the 
Plaintiffs and Ruhumutoonissa had obtained decrees 
on the strength of them ; and that they had been 
admitted as genuine in other suits, by persons whose 
interests would be injured by them. He held, more- 
over, that, independently of the Kabins^ upon the 
assumption that the decree-holder had illegally re- 
covered the Plaintiffs* money in excess of, and con- 
trary to the decretal order, she was bound to refund 
it, and he pointed out that the conduct of the Plain- 
tiffs, in depositing the money in Court, although not 
the only means of regaining their rights, was a 
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natural step, and such as a prudent owner miglil 
reasonably be expected to adopt, under the circuni- 
stances. The second and third issues of fact wen* 
considered together, and the Judge arrived at the 
conclusion, that the fact of the decree-holder having 
unjustly recovered Rs. 34,363, in excess of her claim, 
was fully established ; and that as Rs. 29.640, a part 
of that sum, had been deposited in Court by tlie 
Plaintiffs, they were entitled to recover that suni witli 
interest. Lastly, he found that Xujurninissa Chounirain 
had purchased the decree on her own account, and not 
in trust for her Husband ; and he accordinglv decreed 
that the amount claimed, with interest and costs, 
should be paid by her to the Plaintiffs, but dismissed 
the suit, with costs, as against the Husband. 

Nujiiminissa Cho'ivdrahi appealed from this decision 
to the High Court of Judicature at Fort William. 
The appeal was heard before Messrs. Raikes and Seton 
Karr, two of the Judges of that Court, on the loth of 
July, 1863, when the decree of the Lower Court was 
reversed, on a ground not taken in the Court below, 
namely, that as the rights and interests of the judg- 
ment Debtors were alone advertised for sale, the sale, 
under such circumstances, could not have deprived 
the Plaintiffs of any right or interest they really had 
in the property, and that, therefore, the payment of 
the debt by them was not necessary to protect their 
interests, but was a voluntary payment, for the reco- 
very of which they had no right of action against the 
judgment Creditors, and the Court thereupon made 

a decree dismissing the Plaintiffs’ suit, with costs, 
in both Courts. 

From this decree Fatima Khatoon and Nuseeba 
Beeb?e appealed to the Queen in Council, Nufu- 
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minissa Chowdrain having died, pending the appeal, 
the present Respondents were substituted as her heirs. 

As the Respondents did not appear, the appeal was 
heard ex parte. 

Mr. Cave, for the Appellants. 


1 here can lie no question that the Appellants and 
RnJn^mnfoonissa were entitled under their Kahinna- 
7 nahs, to their respective shares claimed by them in the 
Pe) irn nnah , and the Appellants are also now entitled, 
under the deed of gift of Ju/y, 1858. to the share of 
RnlnimiitoonisKa. in the Rs. 29.640. loa. ip. It is 
clear, that Nnj 7 i 7 >nnissa Chowdrain had no right to 
receive under her decree more than Rs. 3,565, out of 
the proceeds of the sale of Donae Dohoo, the same 
being the whole amount of Nynm Chowdry' s interest 
therein. The effect of that decree, it is submitted, 
was to give the decree-holders a right, first, to 
realize the other property left by Nytnn Chowdry, 
and apply the proceeds in satisfaction of the decree; 
and, secondly, if such proceeds proved insufficient, 
to obtain payment of the balance out of the sum 


3 ' 5 ^ 5 - 5 P i the value of Nynm Chowdry s 
interest in Donae Dohoo, which sum had, in fact, 
been applied in payment of debts owing by Knreem- 
huksh Chowdry and Sineetootah Chowdry . The Court 
below entirely misconceived, first, the facts established, 
and, secondly, the true question at issue, and was 
wrong in deciding that the payment of the sum of 
Rs. 29,640. loa. ip. into Court was such a volun- 
tary payment, as to render it irrecoverable in the 
present suit ; and as Nnjuminissa Chowdrain had 
wrongfully received that sum under her decree, the 
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1 


High Court ought to have ordered her to repay tlie 
same to the Appellants, with interest. 

The Right Hon. Lord Romii.ia'. 

This case, when divested of all that which is not 

material to the question before this I^)oard. nia\' he 

Stated as follows; — The Appellants, two Sisters, who 

had married individuals of the same tainil\', became 

entitled, under what we should in this country ca 

a marriage settlement, to dower in tin* form of 

charge on an estate or property whicli liad belong(*d 

to a person of the name of Nyum Choivdiv. lie 

having died in debt, his heirs or representati\'es 

were sued by various persons, and, among others. 

by those whom the Respondents now reprtysent. 

to recover some very considerable debts alleo-e<I to 
1 ^ ^ 

have been due by him ; in which suit thev obtained 
judgment. L nder that judgment certain other pro- 
perties were attached and sold, and the judgment 
w'as in part satisfied. If it were necessary to look 
into the particulars of these numerous and somewhat 
complicated proceedings, it would probably appear 
(and that alone would be a ground upon which the 
Respondents must be held disentitled to retain the 
money they have received) that this judgment was in 
effect satisfied ; that all that the decree of the Court 
had entitled the Respondents to take out of the 
different properties in question had been paid and 
satisfied in one way or another; and was received 
by them so as to disentitle them to institute or to con- 
tinue any further proceedings against these properties 
in respect of the claim now in question. How-ever 
they did, in fact, obtain an authority, under one of 

14 
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tlie many proceedings that have taken place, to sell 
the estate upon which the dower of the Appellants 
was charged. 

In order to prevent that sale, which would have 
been mischie\oiis and prejudicial in the highest 
degree to the rights of the now Appellants, they, upon 
a pro('eeding wliich they instituted, and under the 
authority of the Court, not voluntarily, but under 
protest, and because they were compelled to take 
that stej) in order to |)rcvent the sale of the estate, 
paid the sum of between Rs. 59,000 and Rs. 60,000 into 
Court: and it appears that that j^ayment into Court 
haying taken place in order to preyent a sale of the 
l^roperty, under which the rights of all parties, and, 
among others, of the Appellants, were expressly 
reseryed, the cpiestion arose, and arose in rather a 
singular form, whether the money should remain in 
Court, or whether it might not be paid over to the 
Respondents. Undoubtedly the Appellants’ Pleader 
consented at once that the money should be paid over 
to them. 

The money that had been paid into Court, not 
voluntarily, but under this species of compulsion, and 
for the purpose of preventing this injurious sale of 
the property, was paid over accordingly ; the only 
voluntary act which was done being the consent given 
by the Appellants, that the money, instead of re- 
maining in Court, should in tite meantime, and until 
the rights of the parties could be settled by the final 
decree of the Court, be paid over to the Respondents. 
Afterwards, when all these circumstances came before 
the Zillah Court, and all the questions were raised 
which either party thought fit to raise, or had the 
power to raise, in the then state of tfic suits, th? 
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Appellants obtained a decree, dated the 8tli of June, 
i860, in their favour against tlie Respondents, for 
the sum of Rs. 59,281 and a fraction, being tlu; 
amount paid by them into Court as before mentioned. 
Against this decree an appeal was lodged, which was 
carried before the High Court of Judicature at 
Fort William in Bengal. I'he High Court, having 
considered the whole case, did not in any uay enter 
into the merits of the case itself, or of the decision of 
the Court below, at least upon the grounds upon 
which the case had been decided, but took the point 
for themselves, that by law the payment to the 
Respondents of the money of the Appellants, under 
the circumstances in which it was made, constituted a 
voluntary payment with the full knowledge of the facts, 
and, therefore, that the money could not be recovered 
back. If it had been such a payment, no doubt such is 
Ihe law ; but wi.en we look at the circumstances of 
the petition of the Appellants, dated the 17th of May, 

1849, when the money was paid into Court, we lind, 
in the first place, it was not a payment at all. It was 
originally a mere deposit in Court of the full amount 
recoverable by the decree-holder. It was deposited 
un er protest, for the purpose of preventing an in- 
jurious sale of the whole property. Then it appears 
that upon the reading of the petition, the Pleader for 
the Petitioners was asked, whether his Clients had any 
objection to the payment to the decree-holder of the 
arnoum wh^ had been so deposited ; and the answer 
was, ] wifi bring a regular suit for setting aside the 
summary Order rejecting the claim, but the sale can! 
not be stayed unless the amount recoverable by the 
decree-holder is deposited : I, therefore, deposit the 
amount for the purpose of its being paid to the decree 
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holder, and pray that the said sum be paid to the 
decree-holder and the sale be stayed.” 

Those were the circumstances under which the 
money was paid, the payment being clearly no volun- 
tary payment ; and the suit having been determine^ 
on its merits in tavour of the Appellants, they are 
clearly entitled to recover this money back again. 
Therefore, the Order that we shall advise Her Majesty 
to make is, that the decree of the High Court of 
Judicature, reversing the decree of the Zillah Court, 
be reversed, and that the decree of the Zillah Court 
be conhrmed ; and that the Appellants be held en- 
titled to recover Rs. 59,821 and a fraction, as decreed 
bv the judgment of the 8th of 'June, i860. It is 
satisfactory to feel, as their I^ordships have not entered 
into the merits of the case on the many points argued 
in the Zillah Court and in the High Court, that 
substantial justice will be done by the Order which 
they will now advise Her Majesty to pronounce; for 
it is prefectly clear, on the one hand, that the Respon- 
dents had no right to this money out of that estate at 
all, they having been satislied to the extent that the 
former decrees ol any Court or Courts entitled them 
to recovery out of that property ; and, on the other 

hand, it appears perfectly clear, that the Appellants 

« 

paid this money merely for the purpose of preventing 
a sale of the property, so that they are, in justice as 
well as in law, entitled to recover. The Appellants 
must also be held entitled to the costs of the appeal, 
and of the reversal of the decree, and to the usual 
interest, at the current Court rate, upon the sum to 
which they are so entitled. 
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at Bengal. 


The parties in this case were Hindoos, members ol 
a family who many generations ago emigrated from 
Mithilay where the Mitdcshard prevails, and settled 
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The preva- 
lence in any 
p.irt of India 
of a special 
rule of de- 
scent in a 
family, differ- 
ing from the 
ordinary 

course of descent common jn the locality among people of the like class 
or race, stands upon the footing of the usage or custom of the family, 
which having a legal origin and continuance, regulates the succession. 

So close a connection exists in Hindoo Law between religion and suc- 
cession to property, that the preferable right to perform the Shradh, or 
funeral oblation to the last owner, is a primary fact to be taken into 
consideration in determining the rule which is to govern the right of 
succession. ° 

A Hindoo family migrated many generations ago from Mithila where 
the Mitacshara was, and still is, the prevailing law ; and settled in 'Beneal 
where the Daya-bhaga prevails, acquiring real and personal property 
situate there. The family continued joint, retaining their Customs, 
usages, and religious observances, as before their migration, according 

question of succession, 

that the Mitacshara, not the Daya-bhaga, the lex loci was the 
governing authority to determine the right of succession 

As the presumption is, that the members of a family so emigrated 
continue such family customs, the onus is upon a party who Alleges 
cessation of such customs to prove that fact. ** 

^ so emigrated may retain its religious rites 

and observances, and yet acquiesce in a devolution of property in the 

District in which they have settled ^ 

According to the Mitacshara, a first Cousin is entitled to succeed to 
the esUte to the exclusion of his deceased Cousin’s childless Widow. 

A Will of a Hindoo, whose family were p’overnpH hv fKo l 

made in favour of his first Cousin, whrih-ed ^r ioint^L ^^^^^^^ 
to the disinherision of his Widow except a small n • • 
maintenance, in the event of her 'lelvW tLTari Iv'^Zme " t°h 
cumstances, and upon the evidence, declared proved and estabUshed 
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in Bengal. The principal point raised by the appeal 
was, with respect to the right of succession to real and 
personal estate situate in Bengal^ between the repre- 
sentatives of two first Cousins, named Paresnauth and 
Datooknaiith^ joint in estate, descendants of their 
Grandfather, Phodcvani Boy, of the Khettvy caste, in- 
volving the question, whether the succession was to be 
governed by the Mitdcshard, the law of the place from 
whence the family emigrated, which law and religious 
observances it was alleged had been followed by the 
family after they lesided in Bengal ; or, whether the 
Daya-bhaga, the lex loci, was to govern the succession. 
11 the former law prevailed, Paresnauth succeeded as 
heir to Batooknauth in preference to the Respondent, 
his childless Widow, who relied on the Daya-bhaga^ 
as regulating her right to succeed to her deceased 
Husband’s estate. The second question related to the 
validity of a W ill made by Batooknauth in favour of 
Paresnauth, which, subject to a small allowance for 
maintenance, in the event therein specified, disinherited 
his W^idow, and which testamentary disposition was 
invalid if the Daya-bhaga prevailed. The Respon- 
dent also relied upon a deed, alleged by her to have 
been executed by her Husband, making her his heiress. 

The suit was brought by the Respondent against 
the Appellant, the son of Paresnauth, then a Minor, 
by his Guardians, his Grandmother and Mother, to 
oust him from the possession of a moiety of the family 
estate, real and personal, the entirety of which, he was 
in possession of ; and which moiety formerly belonged 
to Batooknauth, the Respondent's Husband. The 
Respondent, in her plaint, grounded her title under 
a deed, called a Nedurshun Putter, which she alleged 
bad been executed in her favour by her late Husband 
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during his last illness, constituting her his heiress. 
This deed the Respondent asserted had been wrong- 
fully taken possession of and destroyed by Paresnanth. 
The Respondent also alleged in the plaint, that her 
late Husband had at the same time given her a \erhal 
direction or authority to adopt a Son to him, but which 
she had not acted upon. This deetl and the verbal 
authority were afterwards, in the course of the suit, 
abandoned by the Respondent ; and, conse(|uentIy, no 
issue was raised on those allegations. The I-vespon- 
dent also sought by her suit to obtain a decree for the 
cancellation of the before-mentioned Will, which she 
alleged had been fabricated and forged by Pa resnajith. 
There was no allegation in the plaint that she was 
his heiress-at-law, which she would have been if the 

succession had been governed by the doctrines and 
rules of the Oaya-hha^a. 

The Appellant by his Guardians, in his answer, 
denied the existence of the Nedurshun Putter, as well 
as the alleged verbal authority to adopt a Son ; and 
insisted on the genuineness of the Will of Batook- 
nauth, as having been duly executed by him, sub- 
mitting, that even if such Will had not been duly 
executed, the Respondent, as Widow, would have 
only been entitled to an allowance for maintenance, 
which was provided her by the Will, as the property 
was joint property, and as such, held and enjoyed by 
the two Cousins whose family had migrated into 
Bengal from the North Western Provinces, from 
whence they had brought with them, and continued 
to use at their births, marriages, and funerals, the 
rites and ceremonies prescribed by the Shastres of 
those Provinces, and had continued to have them 
performed by Purohits, or family Priests. That, like 
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Komrouj Brahmins, belonging to the same country, 
they had never married into Bengallee families, and 
had continued to have their rights of succession 
governed by the doctrines of the Mitacshara^ by which 
Law, it was insisted, than an undivided Cousin would 
succeed in (jreft'rence to the Widow of a deceased 
coparcener. 

It was contended hy the Respondent in the replica- 
tion, that the Daya~hha<^a governed the succession to 
property in th<' joint family of her late Husband and 
the .Appellant’s late Father: and that, under that 
Law, she, as Widow, was entitled to succeed to her 
Husband’s moiety in the joint estate. 

It appeared from the evidence, that Paresnauth 
performed the Shradh of Batooknaiith as sole heir to 
him acH'ording to the Mitachshara Shastres ; and that 
the W'ill had been proved in the Civil Court of 
Nuddea, under Act, No. XX. of 1841, and acted 
upon by Paresnaiith, under the Court’s certificate, 
up to the time of his death, which event took place 
about two years after he was in possession of Batook- 
nantlds moiety of the family estate. 

The facts of the case, and the nature and effect 
of the evidence upon the above issues, are very fully 
stated in their Lordships’ judgment. 

The decree of Mr. Littledale, the Judge of Ziilnh 
dated the 17th of September, 1859, decided 
in favour of the Will executed by Batooknauth, 
which it established ; and that Judge held as a 
sequence, that it was unnecessary to go into the 
remaining issue, viz. ; — whether the question of 
inheritance was to be determined by the Shasfres of 
Bengal or of the North Western Provinces. 

The Respondent appealed from this decree, and 
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pending tlie appeal to tlie High Court the Appellant, 
having come of age, was made a party in the j)lace of 
his Guardians. 

I he appeal was heard before Messrs. Trevor, 
Seton- Karty and Jachsou, thrt'e of the Judges of the 
Court, who, by their judguK'nt and decree, 
dated the 12th of September, 1S62, held, that it was. 
incumbent, in the first instance, on the Respondent to 
show her title to sue; and that on her admission as 
to the ori gin of the family and their migration from 
Mithila into Bengal, she was bound to satisf\- the 
Court that the Daya~hhaga was the law which 
regulated the succession; and that such succession 
was no longer governed by the Mitdcshnra ; and 
that the Court, if the Daya-bhaga was sho\vn 
to govern, would afterwards consider and decide 
whether the Will was genuine or a forgery. The 
Court then decided on the evidence ; first, that 
the family had been for some generations governed 
by the Bengal Law of succession ; and secondly, the 
Court agreed with the Judge of the Court below in 
placing no reliance on the evidence of the Respon- 
dent’s witnesses, which went to prove the Will a 
forgery, but nevertheless held, looking at the internal 
probabilities, and on the direct evidence thereto of 
the subscribing witnesses, that the Will was not duly 
proved, and by the decree, declared the Respondent, 
as the Widow and heiress-at-Iaw of Bafooknauth, 
entitled to the moiety of the estate. 

The present appeal was brought from this decree. 

Sir R, Palmer, Q.C., and Mr. Leith, for the 
Appellant. 


Two f|uestions arise, first, with respect to the 
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of Bafooknnuth, made in favour of Paresnauthy we 
submit, that the High Court were wrong in their esti- 
mate of the evidence, and that the decree of the Ztllah 
Court upon that point ought to have been affirmed 
by them. I he High Court, in substance, affirmed 
the Zillah Judge's decree, by holding, that the 
Respondent’s witnesses were untrustworthy, and their 
evidence not to be relied on ; the Court, therefore, 
ought to have given effect to the evidence of the 
subscribing witnesses in favour of the Will. It is 
manifest that tlie Court was not justified in setting 
aside the positive and direct testimony of those 
witnesses as to the factum of the Will on mere 
general surmises of what they term “ internal pro- 
babilities. ’ 1 he Respondent never objected to the 

validity of the Will in Paresnaiitti s lifetime, but, on 
the contrary, acquiesced in his possession of the moiety 
of the estate her Husband died seized of up to his 
death, a period of upwards of two years. But, 
secondly, even it the decree of the High Court was 
right in deciding against the W^ill, yet the Court 
ought to have decided that Paresnauth was Botook- 
nautlis heir-at-law, and entitled to succeed by the 
Mitdcshara to his moiety of the family estate, subject 
to a provision for the Appellant’s maintenance. The 
evidence established the fact, that the family continued 
to observe the ancient usages and the religious cere- 
monies of their ancestors, and that they had not 
abandoned them, and the Respondent failed to prove 
that the family had adopted those prescribed by the 
Daya-bhaga or other Shasires of Bengal. It was 
admitted by the pleadings, that the family had origi- 
nally come from the North-Western Provinces, and 
had migrated to and settled in Bengal; the High 
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Court, therefore, ought, upon the authority of Rutc/u - 
putty Dutt Jha v. Rajunder Narain Rae (^/), to liavtr 
held, that the family usage and custom, was according 
to the doctrines of the Hindoo law of the Mithila 
school ; and that the M itdcshard governed the suc- 
cession in the case, and not the Daya-bhaga relied 
on by the Respondent. 
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Mr. Field, Q.C., and Mr. Cave, for the Re- 
spondent. 


hirst, as to the rule of succession wliich i^ (o 
govern the rights of the parties, we Submit, that the 
Daya~bhaga, the lex loci, and not the Mitdcshard, 
relied upon by the Appellant, is alone applicable in 
determining the rights of the parties to the moiety of 
the family estate. It is to be observed, that Pares- 
nauth, in the first instance, relied solely on the Will of 
the Respondent's Husband under which he got posses- 
sion of his moiety, and the application of the Mitdc- 
shard Code as the rule of succession was an after- 
thought, and was not set up during his lifetime, nor 
until the answer was filed in this suit. It is admitted, 
that the estate is situate in Bengal, and that it had 
been acquired by Khoderam Roy, the common an- 
cestor, whose family some eight generations ago had 
settled in Bengal ; but it was shown by the evidence 
that, m litigation amongst themselves, the family had 
treated the Daya-bhaga as the law regulating the 
succession to the family property. It was admitted in 
those suits, that they were unable to prove that the 
family followed the Mitdcshard Code, and it is, there- 
fore, to be assumed that their customs and usages 
were regulated by the Shastres prevalent in BenlaL 

(rf) 2 Moore’s Ind. .\pp. Cases, 133. 
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By the Daya-bhaf^a the Respondent as Widow is her 
Husband’s heiress-at-Iaw. 

vSecondly, the Will alleged to have been made by the 
Appellant’s Husband in Paresnautfi s favour was not 
established. The Court held, that, looking into 
internal probabilities and the evidence given in its 
support, the Will had not been satisfactorily proved, 
and set it aside. That Paresnauth obtained a cer- 
tihcate from the Court, under Act, No. XX. of 1841, 
and was in undisputed [jossession of BatooknautP s 
moiety of the estate during his lifetime, a period 
of more than two years, and no steps taken by 
the Respondent to assert her rights and dispute the 
validity of the Will during that period is satisfactorily 
accounted for by the fact, that she was under fourteen 
years of age, and lived in ParesnautK s house, as 
a Purdah Nushen, or secluded woman ; that she 
did not know how to read or write, and was entirely 
without means to prosecute her rights. 


2nd July, 
1868. 


Judgment having been reserved, was now delivered 
by 

Ihe Right Hon. Sir JAMES W. CoLVlLE. 

The suit which is to determine the ri^rht of succes- 

O 

sion between the representatives of each of two joint 
owners, Paresnauth and Batooknauth^ Hindoos, to 
the succession of one of them, Batooknauthy was 
brought to recover a moiety of a family estate con- 
sisting of landed and of movable property which had 
belonged to one Khoderam Roy^ the Grandfather of 
Doth Paresnauth and Batooknauth. The property of 
Khoderam Roy descended from him, by inheritance, to 
his two surviving Grandsons, Paresnauth and Batook^ 
nauthj the Sons respectively of his two Sons, Jat 
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Singh Roy and Frag Singh Roy, who had predeceased 
their Father. These Grandsons, who were first 
cousins, formed a joint undivided Hindoo family, joint 
in food, worship, and estate. r 3 uring their joint lives 
they resided continually together. 

Paresnanth was the Manager. He survived Ba- 
tooknauth about two and a-half years. Batooknauth 
left no children. The Plaintiff was his childless 
Widow. She was very young at the time of her 
Husband’s death ; certainly under fourteen years of 
age, and perhaps younger. She had, however, near 
relations, members of her own family, competent to 
the protection of her rights, her Father, and two 
other persons ; and the Sister of Batooknauth had 
a Son, a minor, in the line of succession to his 
deceased Uncle under the Law of Bengal^ and whose 
Father was competent to the protection of his rights 
also. The Widow, if entitled, might have been placed 
under the protection of the Courts of Wards in the 
case of any probable invasion of her rights. 

Paresnauth, on the i8th Bysach, 1260, that is, 
thirteen days after the death of Batooknauth^ which 
took place on the 5th Bysachy 1260, corresponding to 
the i6th Aprily 1853, propounded and proved before 
the Civil Court of Nuddeuy under Act, No. XX. of 
1841, an alleged Will of Batooknauthy the cancella- 
tion of which instrument is also sought by the Plain- 
tiffs suit. By this Will, which bore date the 2nd 
Bysachy 1260, three days before his death, the whole 
of Batooknauth' s property was given to Paresnauth. 
It contained a provision for maintenance of the 
Widow ; but in case of her quitting the family 
Rs. 25 per month only were to be allowed her for 
her maintenance. The usual notifications were issued 
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^ Court ; no person appeared to oppose, wit- 
SooKENuRo- nesses were examined, the Will was proved and the 

NATH Roy j- r j 

j, ordinary certificate obtained, and under that title /’a- 

H^erImonL enjoyed the property unopposed and undis- 

Burmoneah. turbed during the remainder of his life, a period of 

about two and a-half years. The Will was not regis- 
tered, but two days only elapsed between the date of 
it and the death of Batooknauth. 

Paresnauth left a Will, or testamentary trust deed, 
by which he appointed his Mother and W^ife guardians 
of his infant Son. It contained a provision for adop- 
tion by his Widow in case the infant died, and some 
directions as to religious rites and usages. 

Shortly after Paresnautlis death, the Widow of 
Batooknauth asserted her title to a moiety of the pro- 
perty jointly owned and enjoyed by her Husband and 
Paresnauth. Upon her application to the proper 
authorities to be admitted to her share, she was, in 
consequence of the certificate before mentioned having 
been obtained and being in force, directed or advised 
to proceed by regular suit, and she instituted the suit 
accordingly out of which this appeal arises. She was 
the sole Plaintiff, and the Defendants were the Mother 
and Widow of Paresnauth^ as Trustees and Guardians 
of the infant Son of Paresnauth^ who was also named 
a party. The suit proceeded in that form until the 
Son attained majority, when he applied for leave, and 
was permitted to defend in his own person without 
guardians. He is the Appellant in this appeal. The 
property being situate wholly in Bengal, and the 
family having been long resident there, the Plaintiff 
was certainly entitled to rely on her primd facie title, 
as heiress under the general Hindoo Law as adminis- 
tered in that part of India, 
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It was incumbent on the Defendants to allej^c and 

prove a title displacing this privid facie title. 'I hey 

accordingly pleaded their title, which embraced two 

separate answers of the Plaintiff’s title. They alleged 

that the title to the property was, by reason of the 

retention by their family of its ancient Law, that of 

the Mitacshara, to be governed by that authority, 

under which Paresnauth, and not the Widow, was 

heir to Botooknauth ; and besides this, thev alleged 

that Batooknauth had bequeathed his whole property 

to Paresnauth. If this last title prevail, it displaces 

equally a descent ab intestato, under either system of 

law, viz., that of the Mitdeshard, or that of the Daya- 
bhaga. 

Some doubt was raised by Mr. Cave, in his argu- 
nient ot this case, as to the original acquisition of 
this property whether the whole was acquired bv Kho- 
deraan Roy, as a large part certainly was, or whether 
a part was not ancestral property which had descended 
to him. It IS not necessary to inquire into this sub- 
ject, because the prevalence in any part of of a 

special course of descent in a family, differing from 
the ordinary course of descent in that place of the 

property of people of that class or race, stands on the 
footing of usage or custom of the family. It must 
ave had a legal origin, and have continuance (see 
Abraham v. Abraham, 9 Moore’s Ind. App Cases 

PP. 242 and 343); and whether the property be 
ancestral or self-acquired, the custom is capable of 

A legM fou'^d'^C equally as to both. 

^ legal toundation for this 

p,evai;r"Vhr"Hri 
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decide more on this issue than that the family had 
adopted the law of Bengal for some generations ; that 
is consistent with a discontinuance of a former usage. 
It appears further from the evidence of the Ptirohif, 
that his was an ht’rcditary office, as it very frequently 
is, and that his ancestors, Officers of the priesthood, 
and of the family, had followed tlie M itdcshard con- 
stantly. 

On the evidence, it seems clear, that the family 
came attended by Priests of their own persuasion ; 
and since Orientals are commonly tenacious of their 
usages and customs, and more especially of their 
family and religious observances, therefore, on the 
ordinary principles of viewing evidence, a continu- 
ance of this state of things is presumable, and the 
072 US ^^■ouId then lie on the party alleging an inter- 
ruption or cessation of it to prove such allegation. 
In this case, therefore, the onus of proving such a 
cessation seems to have been properly declared by 
the High Court as incumbent on the Plaintiff, in 
consequence of the admissions in the pleadings. 

'I'he Plaintiff originally advanced a title which she 
did not maintain throughout her suit. She alleged 
originally that her Husband had given her authority 
to adopt a Son, and had constituted her heiress, ad 
interim, by a written instrument, of which she alleged 
the spoliation and destruction by Paresnauth, Such 
an authority is one not unlikely to be conferred. The 
Will of Paresnauth himself evidences the strong 
desire of a Hindoo to be succeeded by a Son. Why 
the allegation, if untrue, was made, or why, if true, it 
was abandoned, it is difficult to say. It is the great 
misfortune of Hindoo litigants that their cases often 
fall, in the earlier stages of litigation, into the hands 
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of incompetent Advisers, who, by the mixture of false- 
hood with truth, or by the suppression or abandon- 
ment of part of a true case, from some mistaken 
views of policy, or difficulty, create often impedi- 
ments to its success from whicli tlie true story, if 
revealed, would have been free. If, for instance, it 
should seem expedient to exaggerate the illness, 
weakness, or incapacity of an alleged Testator, and 
to tutor witnesses to such proof, it ma\- be thought 
politic to drop that part of a case, which necessarily 
supposes during the same interval a disposing capa- 
city in the Testator; and in Indian cases it is scare el\- 
safe or just to make against the suitor himself tin* 
ordinary presumptions from the conduct of a suit, 
which would be made in our own Courts under tht‘ 
like circumstances. 
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It has, therefore, been very properly urged in the 
able arguments on behalf of the Plaintiff, that her 
youth, ignorance, sex, and dependent state must all 
be weighed, and have due importance given to them, 
when her supposed acquiescence in the title of Pares- 
nauth is urged against her. As respects herself, per- 
sonally, the force of these arguments may he admitted 
so far as they regard acquiescence alone ; but her 
ignorance of ParesnautP s proceedings and claim to 
the whole succession which she alleges, cannot so 
readily be conceded, and the weight of presumptive 
proof arising from the conduct both of herself and 
of other persons competent to the protection of her 
interests, cannot be excluded from the consideration 
of their Lordships when deciding whether such igno- 
rance is established in any of them. 

The Plaintiff denied in her replication each title 
pleaded by the Defendants. The Will she alleged 

16 
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to be a forgery, and insisted that the Daya-hhaga was 

the authority to be applied to the question of her 
title to the succession. 

The issues of fact, which are stated in the Appel- 
lant’s case, comprise these two points, the only ones 
before their I.ordships on appeal : — 

First, whether Batooknaiith executed a Will, dated 
2nd Bysach, 1260, in favour of Faresnauth, or not. 

Secondly, whether the question of inheritance in 
this suit is determinable by the Shasfres of Bengal, 
or of the Western Provinces. 


The Judge of the Court at Nuddea found the first 

issue, that on the W’ill, in favour of the Defendants. 

He expressed no opinion on the second, which, in 

consequence of his finding on the first, he judged to 

be then an immaterial issue. On appeal to the High 

Court, that Court consisting of three Judges, Mr. 

Trevor, Mr. Sefon-Knrr, and Mr. Jackson, found 

unanimously the issues in favour of the Plaintiff, the 

now Respondent, and reversed the decree of the Civil 
Court. 

In the view which that Court of appeal took, it 
was necessary to decide both issues ; for a decision 
on the Will alone, unless it had established the Will, 
would not have decided the case. In the view taken 
of the Will, in the Civil Court of Nuddea^ the con- 
tention as to which law, whether the MitdesharA ox 
the Bayn-hha^ci^ should prevail M'as a needless one, 
except as it tended to disprove the Will by showing 
it to be an inofficious disposition. 

If, however, the evidence afford ground enough 
for believing, that the ancient family usage, whether 
legally obsolete or not, might yet be operative enough 
in the mind of a male member of his family to lead 
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him to prefer the sole ownership of a male, his con- 
joint owner and co-heir, with whom he had been 
associated in the enjoyment, and with whom the entire 
management had been, to what he might consider the 
risk of female ownership, then no sound argument 
derived from the mere presumed inofti'eiousness of 
the disposition, according to the general law, could 
be used to weaken adequate evidence as to the factum 
of the Will. In the opinion of their Lordships, it 
would be a rash conclusion, on the state of tlie evi- 
dence in this cause, to suppose that a preference of 

bcft^ al was likely to be operative in tiu; 
mind of the Testator, and without a belief in the 
probable existence of such a preference, where is the 
foundation for treating the Will as inofficious ? 

It is not necessary for their f.ordships to decide 
the second issue in the view which they take of this 
ease, \ehich is substantially the same as that taken bv 
the Civil Court of Nuddea. It is, however, necessar)' 
for them to review the evidence on this issue to some 
extent, in order to support the opinion already ex- 
pressed by their Lordships as to the probability of a 

continuing attachment by the Testator, Ratooknauth, 
to his original family usages. 


From the admissions in the pleading, referred tu 
by the High Court in their judgment, and from the 
evidence, it may be safely concluded that this family 
came from a part /ndia \\\mrc tha Mitdcshard \\a.s 
and is the prevailing authority ; that it came not 
unattended by Ministers of religion, and that it 
originally continued in Bengal its ancient law. As, 
at the time of that migration, the Mahomedan was 
the governing power, and as the Hindoos were rather 
connived at than sanctioned by the governing power 
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in the exercise of tl)eir religion, their law was in the 
nature of a personal usage or custom, and it is pro- 
bable that migratory families or tribes amongst 
Hindoos would retain their own usages. 

There seems to be no reasoable ground for doubt- 
ing that the office of Priest was hereditary, and 
derived to the existing family Priest by successors in 
the mode stated by the Purohity whose evidence was 
rather laid aside by the High Court, on the ground 
that he might be swayed by interest, than rejected 
by it as untrustworthy. An adherence to family 
usages is a strong Oriental habit; it is in most 
places not a weak one, and since, generally, the love 
ot them increases with their long prevalence, it 
requires no effort to believe that the retention of 
religious usages and customs spoken to by the 
Dclendant’s witnesses did prevail in that particular 
branch of the family, to which point, indeed, the 
Piirohit' s evidence in a most important particular, 
that of the performance of the Shradh of Batook- 
nnuthy is clear and direct, and on that point not 
contradicted by proof, for though the Plaintiff alleges, 
she does not prove that she performed her Husband’s 
Shradh. 

This, indeed, is not decisive of the question as to 
the devolution of property in the family by right of 
succession, since a family might retain its religious 
rights, and yet acquiesce in a devolution of property 
in the common course of descent of property in that 
district, amongst persons of the same race. But 
still there is in the Hindoo law so close a connection 
between their religion and their succession to pro- 
perty, that the preferable right to perform the Shradh 
is commonly viewed as governing also the question of 
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the preferable right to succession of property ; ami 
as a general rule they would be expected to be found 
in union. Now, it is proved by the Pitrohit, the 
proper witness to be adduced for the purpose, that 
Paresnauth performed the Shradh of Batooknauth, and 
that proof is not opposed by counter proof. 

It is a fact, which, unexplained, bears strongly on 
the question of the right to the succession being 
under the Mitdcshard. The High Court considered 
the evidence to be nearly balanced, so far as the 
evidence, exclusive of the judicial proceedings here- 
after to be referred to went; but it is to be observed, 
that the High Court, without any sufficient reason 
assigned, set aside the evidence of the Purohit^ 
which, if it be regarded as the uncontradicted evi- 
dence of the appropriate and ordinarily adequate 
witness to the performance of a Shradh, by establish- 
ing the performance of the ceremony by Paresnauth, 
should have inclined the scale in favour of that 
side, especially when it is remembered that a pre- 
sumption existed in favour of the continuance of the 
- ancient family custom. 

Their Lordships are relieved from the necessity 
of considering, whether the High Court did, or did 
not, attach undue weight to the proofs on which 
they mainly rested their judgment on this point: 
since the question now to be considered by their 
Lordships is only, whether the Will was inofficious. 
The High Court proceeded on the ground, that the 
judicial proceedings which they rely on, and state in 
their judgment, and which are set forth in the 
Respondent's case, show that the family had for 
some generations recognized the law prevalent in 
Bengal as that of their succession. The High Court 
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had no explanation given to it of these proceedings. 
It certainly lay on the Defendants to give that expla- 
nation. Possibly Paresnauth might have been able 
to show that no actual enjoyment according to such 
title by record had ever obtained in his branch of his 
family ; and might have shown that he, as a party to 
the suit, had not advised or suggested that form of 
procedure and joinder of parties, and was not con- 
scious of the effect of it, as evidence to rebut the 
continuance of a family custom ; but whatever weight 
may attach to such suggestions when made and estab- 
lished by proofs, it is not the duty of a Court to 
suppose them. It suffices to say, that the decision 
on this issue of the High Court, on the evidence in 
ths cause, may be correct ; yet, their Lordships can- 
not derive from such evidence, viewed in connection 
with the other evidence in the cause, that belief 
which would justify them in treating the Will as 
primd facie improbable, because inofficious, and in- 
officious because regardless of the ordinary pre- 
ferences of Hindoos of the Bengal Schools. 

Their Lordships proceed now to the consideration 
of the evidence as to the factum of the Will itself. 
It must be remembered that Paresnauth is dead, and 
that imputations are cast on him after his death, 
which he might have been able, and which his repre- 
sentatives in this suit may be unable, to reject, at least 
with equal success. Therefore, a Court of Justice 
should be careful to see that no inference be raised 
against the title which he asserted, and proved, and 
under which he obtained and retained possession 
during his life unopposed, unless it be such as the 
evidence in the cause clearly warrants. The evi- 
dence as to the factum itself in the judgment of both 
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Courts appeared satisfactory. It is declared bv the 
High Court to have been “ precise enough on the 
mam points of execution and signature, and to exhibit 
no signal discrepancies.” In an ordinary case, even 
on proof of a Hindoo Will, such evidence would be 
deemed adequate ; and it must be remembered, that 
this Will was very soon after its execution publicly 
exhibited in Court, and submitted to some investiga- 
tion and proof, and was jiroved : and that, though 

proved ea- yet such proof followed on the noti- 

hcations which ordinarily must be taken to give due 
notice of a claim under a Will. 

If. then, no discrepancy of any material character 
he found between the proof which was given on the 
application for a certificate in 1853, and that given 

on the trial of the cause in 1 859, the witnesses being 

native witnesses, and speaking again to the same 

facts after so long an interval, the absence of such 

discrepancy, and the precision of the statements as 

to the execution and signature, are some arguments 

m themselves in support of the truth of that to 

which those of the witnesses who were examined on 

both trials depose. One discrepancy, however, is 

noticed in the Respondent’s case on which much 

stress was laid by Mr. Orr-c in his able argument for 
the Respondent. 

The witnesses at the • i • • . 

• .. j earlier judicial investigation 

described the Will as having been immecLtely 
c ic a e y the Testator to Denonauth, the Writer ■ 
vvhereas at the trial of this cause, they depose that 
Tanuckanauth made the draft from the dictation of 
e restator, and that Denonauth made a fair copy 
from It. This discrepancy certainly exists, but it is 
one which might be found in many a case free from 
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suspicion. It may have proceeded from mere inac- 
curacy of recollection ; and sometimes in native 
statements an intermediate agency is passed over, 
and an action ascribed to an immediate source, which 
in truth proceeded from a derivative one. The 
reason assigned by the Respondent's Counsel for this 
variation of story is little probable. Had the wit- 
nesses for the Will recollected the evidence which 
they gave on the first trial, they, if false witnesses, 
would have adhered to it. They are not likely on 


the trial to have made intentionally their evidence 
conformable to that of the Respondent s witnesses 
who were examined before them, for no draft was pro- 
duced at all ; nothing was shown to which they were 
likely to desire to make their account conformable. 
The transaction to which they deposed, and that to 
which the Plaintiff’s witnesses were deposing were 
utterly irreconcilable, and no motive could have 
existed for injuring their own story by taking up a 
part of that of the rival witnesses. Their Lord- 
ships, therefore, concur in the view taken of the 
evidence as to the factum of the Will by both Courts, 
that it was in itself adequate to the proof of an 
ordinary Will. Was the internal evidence against 
it, and was the internal improbability of the Will 
sufficient to discredit it ? 

No inherent improbability can be stated as to this 
Will, or its provisions, unless by assuming either that 
the law of the Mitdcshard was known to the Testator 
to be clearly applicable, or that a preference in thf^ 
female line of descent was likely to be influential in 
his name. Their Lordships, therefore, put aside 
these speculations and apply themselves to the con- 
sideration of the evidence in the cause. The grounds 
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upon which the judgment of the High Court |)ro- 
ceeds as to the Will are, that the witnesses lo it are 
not such as they would have expected to find attest- 
ing his Will; that the handwriting of the 'I'estator 
seems too firm tor one suffeiing Irom such a sickness; 
and thnt if the Mitacshara pre\ailed. the Wall would 
he needless ; that Rs. 25 per month was an ahsunlly 
small allowance for the Widow ; that thert* was nt^ 
hint of any disagreement between him and his 
Wife , and they conclude by obser\ations derived 
from these matters as to the improhalnlitv of the 
case. F 3 ut to these reasons it may he answered, tliat 
the Rs. 25 which are given only in case of the 
Widow leaving the family house, may not have 
been meant to measure her maintenance whiLst 
resident ; that it may have been designed in pwniini 
to enforce residence in the family bou.se; that there 
was much conflict of evidence, and may have been 
room to doubt whether the Mitacshard did or did not 
prevail in the family as the authoritative exposition of 
their law ; that there had been that compliance with 
the rules of procedure in the Courts of the District, 
and such apparent admissions on record, inconsistent 
with the prevalence of the Mitacshard as an autho- 
rity, which might, unless explained, altogether destroy 
a custom by breaking in upon its continuance ; and 
that the.se things might suggest to his own mind, or 
the minds of those about the Testator, the wisdom of 
not relying on the usage alone ; that the Testator’s 
imputed neglect of the pecuniary interests of his 
Widow, is no greater than that which belongs to any 
follower of the Mitacshard school, who, having the 
power to separate from an united family, and so to 
qualify his Widow as an heiress, prefers to let the law 
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of his class take its course. And, as to the strength 
of the signature ; that two days and part of a third 
intervened between the execution of the Will and 
the death ; that though weakened by illness, the Tes- 
tator may have rallied his strength to the performance 
of that short act of signature. As to the character 
ol the witnesses ; that the family Priest was an attest- 
ing witness to the W'ill, and that such an attesting 
witness ntight well be supposed, by those at least who 
placed confidence in him, to be sufficient to save the 
Will from the objection of being attested only by per- 
sons unconnected with the family, or too low to give 
support to such an instrument, whilst the known aver- 
sion of persons of respectable position to be connected 
with cases likely to be the subject of litigation may be 
one reason why attesting witnesses to Hindoo Wills 
are seldom found to be of a class from which it would 
be most desirable to select them. 

The case of the Defendants certainly derives some 
support from the failure of the case made as to the 
forgery of the W^ill. 

'I'hough the youth and dependent state of tlie 
Plaintilf herself may be admitted to afford very cogent 
reasons for not pressing against her those presump- 
tions of acquiescence which similar conduct in a com- 
petent adult would give rise to, yet presumptions from 
the conduct of others cannot, as it has been said, be 
excluded from the consideration of this case, when 
the probabilities on either side are weighed. 

During the whole of Paresnauth^s life, no attempt 
was made by any one to question the validity of this 
Will. Is this consistent with a belief in the family 
that the Widow was the heiress of her Husband ? It 
not alleged that he shared the proceeds with the 
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Widow. Could it have been unknown generalls to 
the family and inmates of the house, and tliose most 
conversant with the family business, that he was deal- 
ing with the property as sole beneficial owner 'i Ac- 
cording to the case of the Widow, she immediately on 
her Husband’s death became entitled to the usufruct 
for her life of a considerable estate. Could that be 
a matter ol slight moment to her immediate family ? 
Would there not have been a considerable dilTerence 
in the estimation of her bv others as an heiress, 
instead of being one entitled merel) to a moderate 
maintenance out of the wealth of another? \'et, 
according to the statement of herself, two and a half 
years of silence and uncomplaining, non-participation 
in profits, ensue, not only on her own part, but also 
on the part of her Father and others, who, knowing 
her youth and incompetence to the management of 
business, would be naturally expected to be on the 
alert to watch over her interests, and to share, in 
some degree, it may be, in the fruits of her succes- 
sion. The Will was proved in the ordinary mode ; 
there is no proof of any alteration in the ordinary 
mode of notification, which must be viewed as ordi- 
narily adequate to give knowledge where knowledge 
is proper to be given. The notification is said to 
have been on the house and on the property, yet the 
whole of the Plaintiff’s own family, including herself, 
is in ignorance until after the lapse of two and a half 
years from the date of an ordinarily sufficing notifi- 
cation. 

Is it reasonable to suppose that Paresnauth could 
stifle all inquiry, and keep secret from the family, 
that he had proved a Will publicly, inofficious as 
it is alleged, and disinheriting a Wife, an expectant 
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heiress, between whom and her Husband the ordi- 
nary friendly relations existed ? Such an entire 
state of ignorance, so improbable, and of such long 
duration, it is most difficult to suppose possible. We 
find it asserted strongly for the Plaintiff, but, unfor- 
tunately, her case is not free from statements, some of 
which, as to the violence designed against her, seem 
to be most improbable, one of which, the instrument 
with the power of adoption, has been abandoned, and 
another, viz., the proof of the forgery, discredited. 
She herself, young and inexperienced, is probably not 
in any way answerable for the management of her 
own case : but the case, as pleaded, relative to the 
forgery of the Will, is discredited by both Courts, 
and contains such improbable statements as fully to 
justify their rejection of it. Again, the statement of 
the Plaintiff as to the instrument which accompanied 
the permission to adopt a Son, which she alleges that 
she received, though not improbable in itself, bears 
still the semblance of an invented story. Her con- 
duct in this matter is not in the least degree con- 
sistent with probability nor with duty. If that 
instrument was prepared, why was it suffered to 
remain unacted on? If destroyed, as she alleges, by 
Paresnauth, why should that destruction have pre- 
vented proofs of its existence and of the spoliation ? 
Was it not her duty to make the adoption, according 
to her so urgently recommended, that the permission 
provided for five acts of adoption in succession on 
failure of each preceding one ? If, then, the Court 
linds Itself compelled to discredit these allegations, 
what rational ground has it for reposing confidence 
even on the story of her own continued ignorance, 
during the lifetime of Paresnauth, of any title 
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adverse to her own ? In a suit not instituted l>y 
Paresnauthy but which was instituted hostile!) to 
him, to set aside a certain Putnee tenure, which suit 
affords not the slightest ground lor a supposition that 
there was any collusion with him in it, he is found 
pleading the Will, and she repeating that title and 
praying, therefore, to be dismissed from that suit. 
Paimd facie^ at least, credit must be given to that 
pleading, that it proceeds from one who was qualified 
to represent her. Is the contrary proved ? Is any 
one called to show how that answer came to be filed 
Paresnauth is dead ; and, after his death, is it to be 
presumed that he put her answer, without her autho- 
rity, on record ; that is, that he committed a fraud 
on the Court, and continued a fraud on her ? A 
Court should not impute fraud ; and, after the death 
of Paresnauthy nothing should be supposed to his 
prejudice for which there is not a legal foundation. 

Their Lordships, therefore, on a review of the 
grounds on which the High Court has held this Will 
not proved, are compelled to say, that they think that 
Court laid no foundation for treating the Will as 
inofficious in itself, for disregarding the evidence of 
the Purohity or for ascribing the answer of the 
Widow to the deceased Paresnauth. The Will had 
been proved, though ex parte ; it had been acted on 
very recently after the Testator’s death, posses- 
sion held for a considerable time under it. There 
appears to have been no desire on the part of Pares- 
nauth to escape from the publicity and responsibility 
attending the proof of such a document. In fact, 
it was not drawn into question so long as Pares- 
nauth himself lived. That apparent acquiescence is 
attempted to be ascribed to a general and enduring 
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ignorance, which is in itself eminently improbable. 
The Will is met by distinct allegations of fraud and 
forgery, the witnesses to which are discredited by both 
Courts. Besides this, the case of the Plaintiff does, in 
the several parts of it before commented on, bear the 
appearance not simply of exaggeration, but of con- 
scious untruth. Whatever might have been the result 
of this case, had these presumptions in support of the 
case for the Will been wanting, the ordinary support 
which the failure of an opposing case lends to the 
case, which it impeaches, with the presumptions 
arising against the opposing case from the introduc- 
tion into it of matters too grossly improbable for 
belief, and not the subject of innocent mistake, must 
be applied, on a review of the whole evidence in the 
cause, to support the factum of this Will. Their 
Lordships think, therefore, that the decision of the 
High Court must be reversed with costs, and that 
the decision of the Civil Court of Nuddea should be 
restored and affirmed, and that the Appellants should 
have the costs of this appeal ; and they will humbly 

certify their opinion to Her Majesty to the above 
effect. 
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On petition from the Ilioh Court of J uiticaturc {it 

Bengal, 

1 HIS was an application for special lea\ e to appt'al 
from a decree of the High C ourt, aiuI a judginmit or 
Order made on review ot judgment, und{*r the follow- 
ing circumstances : — 

The petition set forth, that in the vt'ar 1 86 1 the 
Petitioners, Nogender Chnnder Ghose and Afohunder 
Chunder Ghose, instituted a suit to establish their 
rights as Zemindars to certain alluvial lands which 
had been taken possession of by the Defendants on a 
claim of right thereto as proprietors of other land in 
the vicinity ; that a plea of limitation was put in by 
the Defendants in bar of the suit, and a decree made 
by the Judge of the Zillah Chittaoong^ in favour of 

o o ' 

the Defendants, which decree having been ap|)ealed 
from by the Petitioners to the Hieh Court of judi- 


24th Feb . 

1868. 

Pending 
proceedings 
before the 
High Court 
on an applica- 
tion for a 
review of 
judgment, 
that Court 
altered the 
then prevail- 
ing practice 
of permitting 
an appeal 
within six 
months from 
the date of 
the judgment 
allowing or 
refusing a 
review. In 
such circum- 


1 resent : — Members of the yuiiicial ComnutUe — I'he Right six months 
lion. Sir William Erie, the Right Hon. Sir James William 
( ohile, ami the Right Hon. Sir Robert Pliillimore. 

.■ I he Right Hon. Sir Lawrence Peel. i6th of April, 

1 j f L j . 1838, from 

the date of the decree having expired, special leave to appeal from the 

original decree and the Order refusing a review was allowed. 


prescribed by 
the Order in 
Council of the 
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cature in Bengal was reversed, and an Order made 
remanding the case to the Zillah Court for re-trial on 
the merits : that the suit was accordingly re-tried by 
the Judge, who. on the merits decreed in favour of 
the Petitioners, giving them possession of the alluvial 
lands : that the Defendants being dissatisfied with this 
last-mentioned decree, appealed against tffe same to 
the High Courl : that the hearing of the appeal took 
place before a divisional Bench of the Court, on the 
1st of December, 1865, when a decree was made, 
reversing the decree of the Zillah Judge, and dis- 
missing the Petitioner’s suit; that the Petitioners, 
within the ninety days prescribed for that purpose, 
filed a petition in the High Court, praying for a 
review of the decree of that Court, instead of filing a 
petition in the Court for leave to appeal to Her 
Majesty in Council against the decree, the Petitioners 
being advised that, according to the prevailing prac- 
tice of the Court, they would have six months to file 
such a petition of appeal, should it become necessary, 
from the date on which the Order on the petition of 
review might be pronounced, such practice having 
been established by a decision of the High Court, 
made on the 8th of July, 1864; that the petition 
for review came on for hearing before Mr. Selon 
on the 17th of May, 1866, who, by his Order 
of that date, directed the case to be re-argued on one 
of the points taken. That accordingly, a re-hear- 
ing of the appeal on a review of judgment came on 
before Messrs. Seton Karr and Kemp, two of the 
Puisne Judges of the Court, on the ist of April, 
1867, when the Court, by its decree affirmed the 
former decree of the High Court of the ist of 
Pecetnber, 1865: that on the .unsuccessful result 
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of the re-hearing on rtvi(\v leinjr commtinlratcd 
to the Petitioners, tlu'v direetccl a petition to l)e 
filed in the Higli Court for leave to a|:)peal to 
Her Majesty in Council : that the I^etitioners were 
then informed, that the practice had Ix'cn altf-red 
by a decision of the High ('ourt on the iith of 

September y 1866, and passed while the al>o\'i' pro- 
ceedings on review were pending : that tin* Peti- 
tioners presented a petition to the High Court, 

stating the principal facts above mentioned, and tie* 
change of practice, and further stating, that inas- 
much as a period of six months allowed bv law for 
filing Privy Council appeals against the decision of 

the Court had expired, from the original judg- 
ment of the 1st of December 1865, and as the 

above delay could not in the least he attributed to 
the Petitioners, who had acted on the full belief 
that their appeal to England would he in time 

under the former precedents of the Court, and as it 
would be very hard and unjust to hind parties bv 
subsequent decision, over which they had no control, 
and whose effects they could not possibly foresee ; 
therefore, under these peculiar circumstances, the 
Petitioners prayed to be allowed to file their appeal 
to England. That the petition came on for hearing 
before Mr. Jackson, one of the Puisne Judges of 
the High Court, on the 29th of June, 1867, when he 
recorded the following minute or Order ; “ [ 

unable to grant this application. The Petitioner 
must apply to the Privy Council direct that the 
Petitioners had, under the above circumstances, been 
obliged to present their petition to Her Maje.sty in 
order that justice might not miscarry, and that' the 
Petitioners might not be prejudiced hv losing their 
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right of appeal by reason of the alteration in the 
practice of the High Court ; and the Petitioners 
submitted, that they ought to be allowed to appeal 
against the decree of the High Court of the ist of 
December^ *^65, the time intervening having been 
occupied by the proceedings in the review of judg- 
ment, as the Petitioners would have obtained 
leave of the High Court so to appeal on the ter- 
mination of such proceedings as a matter of course, 
if the then established practice of the Court had 
continued, inasmuch as the decision changing the 
practice was not passed until after the expiration of 
six months, calculated from the date of the decree, so 
that the Petitioners had no opportunity of presenting 
their petition for leave within that period; and the 
Petitioners submitted that, the judgment and Decree 
of the High Court, dated the ist of Aprils 1867, was 
a full and complete hearing of the appeal, on a review 
of judgment previously granted, and that although it 
in terms affirmed the former decree of the ist of 
December^ 1865, yet it .ought to have been considered 
and treated as the final judgment or decree of the 
High Court made in the appeal, and from such a 
judgment or decree Her Majesty's Charter, estab- 
lishing and constituting the High Court, ordained 
that any person or persons might appeal to Her 
Majesty’s Privy Council, provided that leave be 
applied for to the High Court within six months from 
the date of such judgment or Decree, and that with 
that proviso the Petitioners had substantially complied 
by filing in the High Court, and within such pre- 
scribed time, their petition ; and they prayed for special 
leave to appeal against the decree of the High Court 
bearing date the ist of December, 1865, and also 
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against the other judginent or decree .inirniing tin- 
same and bearing date the ist of April, iSby. 

Mr. Leith, for the Petitioners. 

The six months allowed by Order in Council ol 
the i6th of April, 1838, for appealing from the decree 
of the ist of December, 1865, expired pending the 
proceedings for review. There is no question of tlie 
right of the Petitioners to appeal from the decree ol 
the High Court, but for the alteration in the practice 
by the decision of the iith ot September, r8Gb, which 
took the Petitioners by surprise and operated, in the 
circumstances, as a denial ot justice. 1 his change in 
the practice of the Court took place after the expira- 
tion of the six months from the date of the decree. 
The Court, I submit, was wrong in refusing leave to 
appeal from the judgment on review, and such decision 
was in opposition to decided cases. Thus in Nezecr 
Ail Khan v. Rajah Ojoodharam Khan (a), it was held, 
that an Order of the High Court refusing an appli- 
cation for a review was a final Order from which an 
appeal lies. So in the Maharajah of Biirdwan s 
case (b), it was laid down, that where an application 
for a review is admitted, the decision upon the 
re-hearing is a final decree from which an appeal 
will lie, and which dates from the time. 


!n6H. 
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The Right Hon. Sir JAMES W. COLVILE. 

o ^ 

Their Lordships think, that in the circumstances 
disclosed in the petition, special leave to appeal from 
the decree of the High Court of the ist of December, 


{a) I Cal. W. K., 14 (Miss. Appeals). 
(p) 2 Rev. Civil & Com. Rep., 260. 
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1865, and the judgment or order of the 1st of April, 
1867, ought to be allowed. In the eases referred to, 
the Court have laid it down, that if there is a deci- 

sion upon a review of jud.;ment, that decision is to be 
considered the final decree. 


Pe.stonjek Nussurwanjee ... Appellant; 

AND 

Manockjer & Co. ... Respondents.^ 

On nppeal from the High Court of Judicature at 

Madras. 


2nd & 3rd 
July, 1868. 

Jurisdic- 
tion of the 
Courts in 
India, under 
the 326th 
section of the 
Code of Civil 
Procedure, 
Act, No. vin. 
of 1859, to 
direct agree- 
ment of 
parties to ar- 
bitration to 
be made a 
rule of Court. 


rl^ 

JL HIS appeal was brought from three Orders of 
the High Court of Judicature at Madras. The first 
Order was dated the 15th of January, 1866, and 
dismissed an appeal from three Orde rs of the Civil 
Court of Calicut, dated the 22nd and 23rd of Sep- 


® Present : — Members of the JiuHcial Committee — The M^tster 

of the Rolls (The Right Hon, Lord Komilly), the Right Hon. Sir 

Janies William ( olvile, the Right Hon. Sir Edward V'aughan 
.Villiams, and the Lord Chief Baron (the Right Hon. Sir Fitz- 
Roy Kelly. 

Assessor : — I he Right Hon. xSir I.avvrence Peel. 


According to the true construction of the 326th section of the Civil 
Procedure Code, when parties have agreed to submit the matter to 
arbitration of one or more Arbitrators, no party to the agreement can 
revoke the submission to such arbitration, unless for good cause j a mere 
arbitrary revocation of the authority will not be permitted. 



ON appeal from the EASl INDIES. 




lember, and 2olh of October, 1865, respectively, which 
directed that an agreement to submit matters in 
dispute to arbitration should be liled and enforced 
under the provisions of section 326 ol the Civil 
Procedure Code of India, Act, No. \ 111 . of 1859 («). 
The second Order bore date the 7th of January, 1867, 
and dismissed an application for leave to appeal against 
a decree of the Civil Court of Calicut, dated the 9th 
of February, 1866, affirming an Award in favour of 
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(rf) Sec. 326 is in these terms When any persons shall by 
an instrument in writing agree, that any ditVerences between them, 
or anv of them, shall he referred to the arbitration of any person 
or persons named in the agreement, or to be appointed by any 
Court having jurisdiction in the matter to wliich it relates, applica- 
tion may be made by the parties thereto, or any of them, tliat tlie 
agreement be filed in such ('ourt. On such application being 
made, the Court shall direct such notice to be given to any of the 
parties to the agreement, other than the Applicants, as it may 
think necessary, requiring such parties to show cause, within a time 
to be specified, why the agreement should not be filed. ... It 
no sufficient cause be shown against the agreement, tlte agreement 
shall be tiled and an Order of reference to aibilration shall be 
made thereon. The several provisions of this chapter, so far as they 
are not inconsistent with the terms of any agreement so filed, shall 
he applicable to all proceedings under an Order of reference made 
bv the Court, and to the Award of arbitration, and to the enforce- 
ment of such Award.” 


A. & li., two partners, agreed to submit certain differences to arbitra- 
tion. The Arbitrators entered into consideration of the matters referred 
to them, and gave a preliminary decision, which the parties to the 
arbitration submitted to and acted on. as, however, the Arbitrators 
could not agree upon all the points referred to them, they were re- 
quested by A. to make their Award within ten days, or to appoint an 
Umpire. Some delay took place in the appointment of the Umpire, 
when A. sent notice to withdraw from the arbitration and cancel the 
agreement, upon which /f. applied by petition to the Court , under the 
326th section of the Civil Procedure Code, to make the submission to 
arbitration a rule of Court, which was ordered. Held, that it was not in 
the power of A. at his mere will and pleasure to revoke the authority 
of the Arbitrators, in whose appointment he had concurred, and had 
acquiesced and acted upon their preliminary Award. 
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Respondents. Th. third Order appealed from was 
also dated the 7th of January, 1867, and dismissed 
an application for leave to appeal against an Order 
of the Civil Court of Calicut, dated the 6th of October, 

1865, confirming the appointment of an Umpire. 

The question on the appeal was, whether the Civil 
Court of Calicut had jurisdiction, under section 326 of 
the Civil Procedure Code of India, to file the agree- 
ment to refer to arbitration after the Appellant had 
withdrawn his submission. 

The circumstances of the case were these; 

The Appellant and the Respondents were, with 
others, co-partners in the transactions of the farms of 
the Talook Calicut and of other Talooks in the Malabar 
district. This partnership, however, was closed by 
paying out the other co-partners, and a new partner- 
ship for the same concern entered into in 1863, 
between the Appellant and the Respondents. Shortly 
afterwards, disputes having arisen in regard to the 
co-parcenary transactiun of the farms in question, a 
Karar, or agreement, dated the 10th of June, 1864, was 
entered into by the Appellant and Respondents, to 
refer certain differences touching a sum of Rs. 44,000, 
alleged to be due to the Respondents in respect of 
the Abkbari farm at Calicut, and other transactions to 

arbitration under section 327 of the Civil Procedure 
Code. 


The original Arbitrators appointed were Mr. Pierce 
and Mr. Bates; but Mr. Pierce going to England, 
Mr. P unnet t was appointed an Arbitrator in his place. 

The Arbitrators entered into consideration of the 
matters referred to them, and on the 15th of July, 
•864, gave a preliminary decision dissolving the part- 
nership which had subsisted between the Appellant 
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And the R.espondents, but rescrv'ed to thcniselves, as 
Arbitrators, the power to give a final decision as to 
the terms of dissolution after full examination of the 
accounts. 1 his decision was acted on by the Apjicl- 
lant and the Respondents, and the partnership dis- 
solved. the business of the partnership being from 
that date carried on by the Appellant alone. 

On the 13th of 1865, the Arbitrators passed 

a resolution, that the Respondents should purchase 
the outstandings of the Ponany farm, amounting to 
Rs. 5.073. 5a. at 50 per cent, of their nominal value 
^^ith Rs. 2,536. loa. 6p. The Arbitrators further 
gave minutes (Mr. Pujinett on the 6th of 'yuly and 
on the 25th of Au^usty 1865, and Mr. Bates on 
the 5th of August and 7th of September^ 1865) of 
proceedings expressing their respective opinions in 

writing on the different disputed items, hut came to 
no final decision. 

On the 24th of July, ,865, the .Appellant wrote 
a Letter to the Arbitrators, requiring them to make 
their Award within ten clays, or to appoint an Umpire. 
The Arbitrators did not make a final Award within 

that time, and shortly after the receipt of this Letter 
appointed Mr. Schlunk as Umpire. 

On the 5th of August, 1865, the Appellant sent a 

notice to the Respondents whereby he purported to 

cancel and withdraw from the agreement, and on the 

same day sent a notice to the Arbitrators to the same 
effect. 

In consequence, the Respondents, on the 23rd of 
August, 1865, filed a plaint in the Civil Court of Calicut 
to have the agreement for submission, dated the loth 

of June, 1864, filed under section 326 of the Civil 
Procedure Code. Notice was given to the Appellant 
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to show cause why the agreement should not be filed, 
and cause was shown hy him. 

On the 22nd of September, 1865, the Civil Court 
ordered the agreement for submission to arbitration 
to be filed under section 326, of the Civil Procedure 
Code, and that the Appellant should be assessed 
with the costs of the application in the Arbitra- 
tors’ Award. The reasons for this decision were, 
first, that the Arbitrators had made two decisions 
on matters progressing towards the final Award, 
and that the parties had agreed to, and taken imme- 
diate action on, those decisions ; and, secondly, 
that the Appellant had no right to cancel the 
agreement, under the circumstances; and on the 
23rd of September, 1865, the Civil Court made an 
Order, directing the Arbitrators to make their award, 
and empowering them to appoint an Umpire. 

On the 6th of October, 1865, the Civil Court made 
an Order, affirming the nomination of Mr. Schlunk 
as Umpire, and on the 17th of the same month the 
Umpire made his Award. 

The Appellant appealed to the High Court at 
Madras from the above Orders of the 22nd and 23rd 
of September, 1865, and the 20th of October, 1865, 
on the following grounds : — First, that all such 
Orders were ultra vires and of no legal force ; second, 
that the Civil Judge had no jurisdiction to file the 
agreement upon which the appointment of the 
Arbitrators and the Umpire was constituted: third, 
that there was, in fact, no subsisting agreement at 
the date when the Civil Judge filed such agreement ; 
fourth, that the Order of reference, made on the 
22nd of September, 1865, was altogether illegal, made 
without any authority, and the Order and all pro- 
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ceedings thereunder were of no legal force or efTett 
whatever; and lastly, that llie a[)[)oin(nient of the 


Arbitrators and the 

Umpire w, 

as illegal, made with- 

out anv authoritv, 

^ ¥ 

and of no 

legal font 

• uv el 

ffl'Cl 

whatever. 





On the 15th of J 

nne, 1 866, 

the lligli 

('ourl 

dis- 

missed the appeal. 





I he lollowing reasons were recortlet 

I by 
< 

t lie 

Court, consisting of 

Mr. Juslic 

e Hol/oiray 

and 

Mr. 

Justice Innes, for 

dismissiiiir 

the appe 

al ■ 

The 

Appellant having 

asked and 

oblaiiH’d 

permis: 

sion 

to appeal to Her 

Majc st\- 

in ( ouiK'il 

Irom 

the 


Order ol this Court, dated tlie 15th of 'January, 
1866, we are now required by the Lt'tters I'ateiil to 
record the reasons for the Order made b\- us, dismiss- 
ing the appeal. The decision of this (ourl was 
simply, that no appeal lay from the Order of the 
Civil Judge of Calient^ directing that an agreement to 
submit matters in dispute to arbitration should be tiled 
under the provisions of section 326 of the Civil Pro- 
cedure Code. It is quite clear, that the section itself 
gives no appeal, and it was not attempted to show that 
any other part of the Code had done so. The appeal 
was put solely upon the ground, that the Civil Judge 
had, in filing the agreement to submit, acted alto- 
gether without jurisdiction, because, previously to the 
hling, the present Appellant had withdrawn from the 
submission. The language of section 326 shows, that 
the Judge had jurisdiction to hear and determine the 
sufficiency of the cause shown against the agreement, 
and if no sufficient cause was shown against the agree- 
ment, he was bound to file it, and make an Order of 
reference to arbitration. After the filing, the other 
provisions of the chapter, so far as they are not incon- 

19 
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sistent with the terms of the agreement, became appli- 
cable, and the matter would proceed naturally to a 
final judgment. These sections give the amplest 
power to enlarge the time for making the Award, to 
nominate other Arbitrators, to correct and remit the 
Award, and to set it aside on the grounds of corrup- 
tion or misconduct. It is manifest, therefore, that 
the section under which the Civil Judge acted gave 
him jurisdiction, and there being no part of the 
chapter or of the Code giving an appeal against such 
an Order, we were hound to dismiss the appeal. As 
tlie matter, however, was of very general importance, 
we proceeded to consider, whether the fact that one 
of the parties had chosen to withdraw his submi.ssion 
was such a cause against the agreement as should 
have prevented the Civil Judge from filing the agree- 
ment. The section provides for two cases, one, in 
which all the parties join in the application, and the 
other, in which they do not. In the latter case, the 
only one with which we are at present concerned, the 
applicant is to be treated as the Plaintiff, and the other 
parties as the Defendants in a suit. Notice is to be 
given to them to show, within a time specified, why 
the agreement should not be filed, and it proceeds: — 
‘ If no sufficient cause be shown against the agreement, 
the agreement shall be filed, and an Order of reference 
to arbitration be made thereon.’ Taking these words 
alone, it could scarcely be contended, that sufficient 
cause is shown against any agreement, by one of the 
parties to it saying, that he has since altered his mind. 
What, moreover, could be the purpose of the Legis- 
lature in providing for the showing of cause, and the 
determination of the sufficiency or insufficiency of that 
cause, if any one of the parties could put an end to 
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the matter by simply saying, ‘ I have altered my mind. 
It is true, that I entered into the agreement, I have 
nothitig of fraud, surprise, or invalidity to allege 
against it, but I have since altered my mind.' W’e 

should, therefore, have no hesitation in saying, if the 

matter were before us on appeal, that one of the 

parties having altered his mind is not a suRicient 

cause against an ordinary agreement, and we can see 
no possible ground in legal principle for saying, that 
it is sufficient cause airainsl an airreemetU to rtder 

o o 

matters to arbitration. It was said in the argument, 
that by the withdrawal of one of the parties, the 
agreement was absolutely at an end, and that there 
was nothing to file. This has very often been rather 
loosely said in the English Courts ; but the case of 
Livingston v. Ralli (5 El. & H., 132) has efTectuallv 
disposed of that doctrine. .All the learned Judges 
there decided, that an action will lie upon the breach 
of an agreement to refer prospective differences to 
arbitration, and Mr. Justice Coleridge took occasion 
to express strong doubts as to the correctness of the 
opinion frequently expressed, that nominal damages 
only could be recovered. This decision, unquestion- 
ably in accordance with principle, shows that there is 
no pretence for saying, that by English law the agree- 
ment becomes, by the withdrawal of one of the parties, 
a mere nullity. There is no doubt whatever, that an 
English Court of P^quity will not decree the specific 
performance of an agreement to refer. The South 
Wales Railway Company v. Wythes (5 De (i. Mac. 
& Gor., 887) contains a re-assertion of this |)rinciple, 
frequently stated by Lord Eldon. Both Courts of 
Law and Equity have refused to allow their jurisdiction 
to be stayed on account of such agreements. Street 
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V. Rigby (6 Yes., 814), overruling Lord Kenyon's 
decision in Halfhidc v. Penning (2 Bro., C. C. 33 ^)» 
is the first case in which this was distinctly decided 
in equity. Thompson v. Charnack (8 T. R., 139) ts 
the leading case at law. Without saying anything 
upon the policy of these decisions, it may |)erhaps be 
doubted, whether they would have been arrived at, if 
the point had come for the first time before the 
majority of the Judges and the Law Lords who 
decided Scott v. Avery (5 H. L. Cases, 81 1). In 
England^ the Legislature has, by various Statutes, 
soutrht to render such asfreements to refer effectual ; 
and Mr. Baron Martin, in the very recent case of Milh 
v. Bayley (2 Hurls & Colt, 36, 41), took occasion to 
express his regret that the Legislature did not in all 
cases prohibit the revocation of agreements to refer. 
Perhaps the reasons given by Lord Coke in V yniod s case 
(8 Co. Rep., 81 b.), will not be found very satisfatory 
in point of logic for permitting the revocation. In 
truth, however, it is difficult to see what the Courts of 
law could have done. They did not specifically per- 
form any contract, and the proceeding by attachment, 
both at Law and Equity, proceeded upon the ground 
of a contempt of the Court of which the agreement 
to submit had been made a rule. It is of course 
difficult on principle to see why a withdrawal should 
have been allowed after the submission had been 
made a rule of Court. The question of how the 
agreement shall be enforced is of course a question of 
procedure. The Courts of Equity in England have 
always considered specific performance a peculiar and 
discretionary remedy, and the mere refusal on their 
part to specifically perform a contract to submit 
disputes to arbitration, is no authority whatever for 
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putting upon section 326 and the other .sections of this 
chapter, the construction, that nothing more is to l)e 
done under them after the dissent of one of tlie parties 
from his own agreement. It seems to us that such 
dissent is no better cause against this sort of agree- 
ment than it is against any other, and if there had 
been an appeal we should, unquestionably, have 
decided that the Civil Judge was right in filing the 
agreement. The Indian Legislature, in the provisions 
of this chapter, seems to have been guided by the 
same policy as the English, since the time of II illiam 
III., but has carried out that policy to its logical 

conclusion.” 

This was the principal decree appealed from. 

The Appellant afterwards filed a petition in the 
Civil Court at Calicut, alleging the invalidity of the 
Award, and praying that it niiglit be set aside on the 
ground of misconduct of the Arbitrators. The Court 
rejected the petition as not being presented within the 
time required by section 324 of the Code. After 
other applications to the Court, the appeal from the 
Orders before mentioned were allowed, and now came 
on her hearing. 
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Sir R. Palmer, Q.C., and Mr. Leith, lor the 
Appellant. 


In law, the Appellant was competent to revoke the 
submission to arbitration, and did in fact revoke the 
same by notice to the Arbitrators ; and, therefore, 
the subsequent decree or Order of the Zillah Judge, 
ordering that the agreement containing the submis- 
sion should be hied in Court, or making the same in 
effect a rule of Court, was erroneous, and, conse- 
quently, all the subsequent proceedings of the Court 
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based thereon were illegal, null, and void. The 
Order of reference to arbitration made by the Court, 
under section 326 of the Civil Procedure Code (Act, 
No. VIII. of 1859), being founded thereon, was also 
null and void. The Appellant, by his notice, of the 
24th of June, 1865, limited the time to ten days, within 
winch the Arbitrators were to make their Award, 
and their powers and functions ceased absolutely on 
the expiration of the time, consequently the subse- 
quent act in appointing an Umpire was invalid. In 
re Salkeld and Slater (a). If the appointment was 
valid, the proceedings are irregular, as the Umpire 
should have opened the matter up from the beginning. 
At Common Law, revocation can be made at the in- 
stance of either party, Russell on Awards, p. 143 [3rd 
Ld.J, even after the submission has been made a rule 
of Court, Milne V. Gratrix (d) ; King v. Joseph (c) . 

I he Common Law principles as to revocation are 
illustrated in Vynior' s case {d), which is the law at the 
present day, unless modified by Statutes. The 9th 
& loth Will. III. c. 15, provides, first, for making 
the submission to arbitration a rule of Court ; and, 
second, by inserting a clause in the submission 
agreeing thereto. The 3rd & 4th Will. IV. c. 42, 
sec. 39, enacts, that such agreement .shall not be 
revocable without leave of the Court; so by the 17th 
& i8th Vict.Q.. 125, sec. 17. In Mills v. Bailey (e), 
which was an action on an Award, and the Defendant 
pleaded that before it was made, he had revoked the 
Arbitrator’s authority : the Court held the plea good 
and the submission revocable, so far as related to one 


(a) 12 Ad. & El., 767. (i) 7 East., 607. 

(c) 5 Taunt., 452. (rf) 8 Co. Rep., 81, b. 

(e) 2 H. & C., 36. 
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of the matters referred. Tlie decree of the Zillah 
Judge, dated the yth of February^ 1866, adopting and 
incorporating the terms of the Award, purporting to 
have been made under and in pursuance of section 32(1 
of the Civil Procedure Code, is illegal ; first, because 
the original Order of the Judge of the 22nd of Sep- 
tember^ 1865, failed to give jurisdiction and power to 
the Judge to order the reference, and to make such 
decree ; and, secondly, because not onh was the 
Umpire not duly appointed to act between the par- 
ties to the reference, hut his Award ua^ invalid. 
Lastly, the decree of the High Court of the 151I1 
of yanuafy^ 1866, was erroneous in dismissing the 
appeal, on the ground that no appeal lay to the High 
Court from the Order of the Zillah Judge, made on 
the 22nd of September^ 1865, under section 326 of 
the Code. 
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Mr. Coleridge^ Q C., and Mr. M ackesoa , Q-C., 
for the Respondents. 

Under the Civil Procedure Code, no appeal lav 
from the Order of the Civil Court of Calicut, direct- 
ing the agreement to refer to arbitration the matter 
in dispute, to be fded under the provisions of section 
326 of the Code. The Ci\il Judge had jurisdiction 
under that section to order the agreement to be 
tiled, and to enforce the same, notwithstanding the 
Appellant desired to withdraw his submission, Civil 
Procedure Code, secs. 325-332. This case materially 
differs from Sheonath v. Ramnath (^z), where it was 
held, that the Court could not, under the provisions 
of the 312 and 314 sections of the Act, No. VIII. of 


(*7) 10 Moore^s Ind. App. Cases, ^13, 
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1859, as in force in Oude^ refer the decision of an 
^N^ussur.^ issue raised in a suit to Arbitrators nominated by 
wANjER the Court against the protest of one of the parties. 

ManJckjer. submission was at the instance of the 

parties themselves. But a stronger ground is, that 
the Appellant having availed himself of the pre- 
liminary decision of the Arbitrators, and acted on 
it, cannot afterwards repudiate their authority, or 
the agreement to refer. An agreement to refer to 
arbitration cannot be treated as a nullity by the 
withdrawal of one of the parties. Neither can a 
party partially revoke a submission, after an inter- 
mediate Award, as in this case; Harcourt Rams- 
bottom (a) ; and a Court of Equity, if there has 
been part performance, would enforce the agreement, 
Coobe V. Coobe (b). The Statute, 3rd & 4th 
IV///. IV'. c. 42, does not extend to I/idia^ but even 
if it did, that Statute leaves it with the Court to 
revoke the submission. The rule of English law, 
as expounded by the Court below, is that the Court 
will not allow a party to revoke, Vynior^s case (c) ; 
Livingston v. Ra//i {^d) ; Pope v. Lord LJuncatinon (e). 
Statutes, 9th & loth of IVi//. III. c. 15, sec. 10, and 
the 17th & 1 8th V/ct. c. 125. 

Sir R. Pa/mer, Q. C., in reply. 

In Cooke V, Cooke (/*) the Vice-Chancellor Wood 
held, that where in a reference under the Arbitration 
Act, 9th & 10th of Wi//. III. c. 15, an Award has 
been made, the jurisdiction in the matters of the 
Award of every superior Court, except that before 

(rt) I J. & W., 505, 511. {b) Law Rep 4 Eq., 77. 

U) 8 t o. Rep., 81, b. {d) 5 El. & B, 132. 

(^) q Sim., 177. (/) Law Kep. 4 Eq., 77. 
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which the reference is pending, is excluded. A Court 
of Equity would not specifically enforce such an 
agreement, Vickers v. Vickers (a). 

Their Lordships’ judgment having hcr\^ reserved, 
was now pronounced by 

The Right Hon. Lord Romima . 

This is an appeal from three Orders f>l the High 
Court of Judicature at Madras. 'The question, in 
substance, is, whether the Award of Mr. Schlitnk 
settling matters in difference between tin* Apptdlant 
and the Respondent is valid and liinding on tlie par- 
ties. The facts which raise the question may be 
stated very shortly. 

On the 2()th of October^ *863, the Appellant and 
Respondent entered into a partnership in certain 
farms, of taxes imposed on spirituous liquors within 
certain Districts in the Presidencv of Madras, 'fhe 
Appellant was to supply the capital required, and 
the Respondent was to manage the business, ('ertain 
differences arose between them ; and they agreed 
that Arbitrators should be appointed to settle these 
differences. Accordingly, this was done by an agree- 
ment in writing for submission to arbitration, bearing 
date the loth of June, 1864. Originally, Mr. 
and Mr. Bates were appointed Arbitrators, but Mr. 
Pierce refusing to act, Mr. Punnett was appointed 
in his place. The terms of the agreement are to 
this effect : — 

“ Know all men by these presents, that we the 
undersigned, Pestonjee Nesserwanjee, of the firm of 
Framjee Nesserwanjee & Co., and D. Manockfee & 
Co., do make, constitute, and appoint R. //. Pierce, 


iH6«. 



Fkstonjkk 

Nussuk- 

WA.SJ K> 


r. 

.M ANUC Kj t- K. 


17th July, 
l H(yH. 


(^) Law Rep. 4 Eq., 529. 
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Esq., and W. Bates, Esq., Gentlemen, as Arbitrators, 
chosen by our mutual consent, to inquire into certain 
controversies and differences existing between us in 
regard to our copartnery in the transactions of the 
Ahkary harms of the Calicut, Kurumbranad, Pah 
ghaut, and Ponany Taliiqs, and Mannui' and Payen- 
janur Amshoons, of the Ernad Taluq, rented from 
Government, giving, and by these presents granting, 
unto the abovesaid R. //. Pierce, Esq., and W, Bates, 
Esq., full power to substitute or appoint one or more 
Arbitrator or Arbitrators, as well as, if necessary, an 
I mpire ; and further, to call for and examine the 
Books and papers of the said copartnership, as also 
any party or parties connected with the farms and 
others, and otherwise to take all and every lawful 
means to arrive at a fair and impartial decision, to 

which we hereby mutually agree and bind ourselves 
to abide fully and entirely.” 

It contains the following Memorandum at the 
foot : — ^ “ N. B. — We the Lbidersigned, Pestonjee 
Nusserwanjee, of the firm of Erainjee Nusserwanjee 
& Co., and D. Manockjee & Co., have executed this 
power under and in conformity with the provisions 
of section 327 of Act, VHl. of 1859; and we do 
hereby accordingly agree and bind ourselves to abide 
by the decision v.diich the within-mentioned duly 
empowered Arbitrators may give under the aforesaid 


On the 15th of July, 1864, the Arbitrators made 
an intermediate awai d, dissolving the partnership, 
and giving the business to the Appellant. On the 
same day a notice, signed by both parties, was 
publicly given of this fact, and which stated, that 
ail debts due to them by the Abkary L'ami were to 
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be received and paid by Framjec Nusscrivanjec ^ 
Co. and that the Respondent had no longer any 
interest therein. 

On the 3rd of October, 1864, the Apj)ellanl \\toI<' 
to the Arbitrators, complaining of the conduct oi 
the Respondents relative to the making up of the 
accounts. 

On the 13th of May, 1865. the Arbitrators camt' to 
a resolution, which was a second intertnediate award, 
directing that the farm outstandings due from llu' 
Ponany, ( how^haut, and Betatanad divisions should 
be taken by the Defendant at 50 per cent, discount ; 
it is in these words : — “ Resolved, that the farm out- 
standings, due from the Ponany Chowghauf and Beta- 
tanad divisions, as they stood in the farm Books on the 
30th of June, 1864, as per balance-sheet, be taken 
over by Messrs. Dhunjeehhoy M aneckjec 8: Co., or 
their nominee, at ^o.per cent, discount, tliey r(xei\‘- 
ing credit for all sums since reco\ered, less any 
regular expenses, and paying the amount as ma\‘ be 
hereafter decided by us.’’ 

On the 6th of July, 1865, Mr. Punnett, one ot the 
Arbitrators, published a long written opinion on 
the subject of the points remaining to be disjjosed of 
by the Arbitrators under the submission to arbitra- 
tion. 

On the 24th of July, the Appellant wrote to the 
Arbitrators, and requested them to make their award 
in ten days, or that, if they were unable to do so, 
they would nominate an Umpire. 

This was not done, and, on the 5th of August, 
1865, the Solicitor of the Appellant wrote a Letter 
to the Solicitor of the Respondents, purporting to 
cancel the award ; and he also sent in similar Letters 


186K. 



IV..STONJKK 

Nus.suk* 

WANJKK 

7 '. 

.\1 ANOCKJtE, 



128 


c:ASK.S in THK PkIVY council 


1868. 



Pestonjke 

Nussur- 

WANJBR 

V, 

Manockjee. 


to the Arbitrators. On the same day Mr. Bates, the 
other Arbitrator, gave his written opinion on the 
remaining points referred to therein, stating, in sub- 
stance, his differences from Mr. Punnett. 

On the 1 2th of August, 1865, a further notice 
was given by the Appellant, requiring the papers to 
be delivered up to him. Two more written opinions 
were given, one by Mr. Punnett, and another by 
Wx. Bates, the last on the 7th of September, 1865; 
and Mr. Schlunk (who was afterwards appointed 
Umpire, but who seems to have been already selected 
for that purpose by the Arbitrators), on the 12th 
of September, 1865, made some written observations 
founded upon the written opinions of Mr. Punnett 
and Mr. Bates, the two Arbitrators. 

On the 22nd of September, 1865, the Civil Court 
ordered the submission to arbitration to be filed 
under the provisions of 326th section of Civil Pro- 
cedure Code of India. 

The Appellant insists, that this was wrong, and 
that the decision of the Court below ought to be 
reversed, and that the submission to arbitration 
could not properly have been filed under the section 
326 of the Civil Procedure Code, as no agreement 
to file it had been made, contending that it was 
open to him to revoke the submission to arbitration 
at any time. 

On the 22nd of September, the day on which this 
decision was pronounced, Mr. Schlunk was appointed 
Umpire by the Arbitrators, by writing signed by 
them at the foot of the submission to arbitration. 
This appointment was confirmed by the Civil Court 
on the 6th of October, 1868, and, on the 17th of 
the same month Mr. Schlunk made his final award 
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in favour of the Respondents. The Order of flu- 
Civil Judge, of the 22nd of September, was appealcil 
from and confirmed by the Order of the High Court 
of judicature on the 15th of 'January, 1866. The 
Appellant then presented a petition to set aside 
the Award on the ground of irregularity and mis- 
conduct, which was dismissed as being too late ; and 
the tinal Award of Mr. Schlunk was confirmed and 
carried into execution by the Decree of ^he Ci\'il 
Judge on the 9th of October, 1866. The Appellant 
petitioned for leave to appeal froui the decision, wliich 
petition was dismissed by an Order of the High Court 
on the 7th of January, 1867. On the same day, the 
High Court of Judicature at Madras, affirmed the 
decision of the Civil Judge of the 6th of October, 
1865, confirming the appointment of Mr. Schlunk 
as Umpire. The present appeal is brought from all 
these three decisions of the High Court of Judicature. 

The first question is, whether the Civil Court of 
Calicut had jurisdiction under section 326 of the 
Code of Civil Procedure in India, to direct the sub- 
mission to arbitration to be filed. Their Lordships 
are of opinion, that upon a proper construction of 
the sections of that Code relating to this subjec t, 
the Civil Court had that jurisdiction. The Code, 
which is one of procedure, and the Act enacting it, 
must be construed with reference to the constitution 
of those Courts, and the abiding direction to them to 
proceed in all cases, according to equity and good 
conscience. 

The 326th section is to this effect [His Lord- 
ship read it, see ante, p. 1 13, and proceeded]. 

Although this section is not expressly referred to 
in the submission to arbitration, still their Lordships 
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are oF opinion, that the submission to arbitration was 
under and subject to the sections contained in the 
Code relative to this subject. Their Lordships are 
of opinion, that this submission to arbitration was 
entered into subject to the provisions of this Code, 
and that the Memorandum at the foot thereof is 
introduced for that purpose, and that unless the pro- 
visions of the Code were expressly excepted by the 
parties to the agreement, it must be taken as having 
been agreed by them that it was to be subject to 
the Act, and that this special notice of section 327, 
as to the enforcement of the decision of the Arbi- 
trators, was introduced only ex majort cautela for the 
purpose of expressing what, without such expres- 
sion, would nevertheless have been implied. 

Their Lordships are of opinion, that according to 
the proper construction of this Code, as previously 
explained, when persons have agreed to submit the 
matter in difference between them to the arbitration 
of one or more certain specified persons, no party to 
such an agreement can revoke the submission to 
arbitration unless for good cause, and that a mere 
arbitrary revocation of the authority is not permitted. 

Their Lordships do not think it necessary to refer 
to the English law on this subject further than to 
point out, that the direction of recent legislation, 
both by English Acts and the Acts 'of the Indian 
Legislature, has been to put an end to the distinction 
between the agreement to refer, and the authority 
thereby conferred, which formerly enabled a person 
who was a party to a binding agreement to revoke 
the authority thereby conferred, and by so doing to 
put an end to the agreement for submission to arbi- 
tration ; and to put such agreement for arbitration 
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on the same footing as all other lawful agreements 
by which the parties are bound to the terms of wliat 
they have agreed to, and from which tliey cannot 
retire unless the scope and object of the agreeimml 
cannot be executed, or unless it be show n that some 

manifest injustice will be the consequence of biiuling 
the parties to the contract. 

Their Lordships are, therefore, of opinion, that it 

was not in the power of the Appellant simpK-, at his 

own mere will and pleasure, to revoke the authority 

% 

ol the Arbitrators in wliose appointment h(‘ Iiad 
concurred. 

It remains to be considered, whether the circum- 
stances of this case justified the Appellant in doing so, 
and sending the Letter of the 5th of 1865. 

'fills is founded solely on the delay. 

On the 24th of yuly^ 1^65, the Appellant wrote 
to the Arbitrators, and required that in ten days 
from that date they should make their Award, or in 
the event of not doing so, should nominate and appoint 
an Umpire, and this not having been done after 

s, he sent the notice of the 
5th of August^ *^65. If nothing wdiatever had 
occurred since the appointment of the Arbitrators 
in yune, 1864, and all matters between the Appel- 
lant and the Respondents had remained in exactly 
the same position that they were in at the date of 
the submission to arbitration, their Lordships arc 
disposed to think, that this delay of the Arbitrators 
would have justified the course which the Appellant 
adopted. But in truth the facts disclose a very diffe- 
rent course of proceeding. In July, 1 864, the Arbi- 
trators made their Award in a very important part of 
the matter in difference. They dissolved the part- 


1868. 

i*KSTONJKK 

NuSSI'K. 

W.^NJK»^ 

V. 

.M ANOC'KjFK. 


132 


CASES IN THE PRIVY COUNCIL 


1868. 

Pestonjee 

Nussur- 


WANJEE 

7 '. 

Manockjee. 


nership, and delivered up the business to the Appel- 
lant, who has, since that time, carried it on alone, 
and had done so for a year prior to the Letter of the 
24th of July, 1865. 

A second decision of the Arbitrators relative to 
the Ponany farms was made in May^ 1865, and 
acquiesced in by both parties, the Appellant and 
the Respondents. 

A notice to the Arbitrators to make their award 
and to appoint an Umpire in ten days, does not 

appear to their Lordships to be sufficient time given 
to entitle the Appellant to stop all further proceed- 
ings, and to cancel all further proceedings. 

It is to be observed, that a most important part 
of the matters referred, namely, the determination 
of the person who was to have the business in 
future, had already and speedily been determined. 
After the two decisions of the Arbitrators there 
appears to have been little that remained to be done, 
except to determine matters of account between 
the parties. What the intricacy or difficulty of 

settling them was does not appear, and on a question 
of time this is a matter of importance. It might 
well be, that the time occupied for that purpose 
was not excessive. On this point, even if it could 
be availing, their Lordships have no evidence. It 
might also well be, that ten days might be usefully 
and properly employed by the Arbitrators in an 
endeavour to remove the points of disagreement 
between them, and only when this was found to be 
impossible, that it would become necessary to refer 
the matter to an Umpire. On tl»e 6th of July^ 1865, 

Mr. Punnett stated his views in a long written 

opinion. Mr, Bates also stated his in a similar docu- 



ON APPEAL FROM THE EA^^.T INDIES. 



ment on the ^th of Au(ju.Kf in that vt'.'ir. This was 
answered hv Mr. Punnetf on the 2Sth ol August, and 
on the 7th of Scptemhc}% Mr. Bates replied. Ih-fore 
this Mr. Schlunk hacl been selected, thoin^h not aj)- 
pointed, to act as Utnpire, his appointment ha\'ino 
been delayed, as it st'ems, in ('onsecpirMice of the ('i\ il 
proceedings instituted in lln* Tivi] ('ourt on the 2 pal 
of August. 1B65. 

Mr. Schlunk took and considered the express. d 
opinion of the two .Arbitrators, and made ob^erc.a- 
tion thereon on tlic 12th of September. 1B65. Tlu' 

decision of the Civil Court asserting tlie jurisdii tion 
of the Civil Procedure Code over tliis matter was 
pronounced on the 22nd of September. 1B65. < )n 

the same day, Mr. Schlunk was appointed Cmpire, 

and he made Ins Award between the parties on the 
17th of October following. No error is pointed out 
in the Award itself : a complaint is made, that 
Mr. Schlunk did not open up the whole matter 

from the beginning. It is said that he ?)])pointcd 
no meeting, that he heard no Counsel, that he took 
no evidence: their Lordships are of opinion, that it 
was not necessary for him to do so. The parties 

had agreed to the arbitration of Mr. Punnett and 
Mr. Bates, subject to the decision of an Ibnpire 

on the points where they differed. They agreed on 
some important points; they expressed their decision 
in the first Award of the tsth July, 1S64, and in 
the second Award of the 13th of May, 1865. They 
differed as to other points. They expressed this 
difference -in writing, and they appointed Mr. Schlunk 
to be the Umpire to decide these points between 
them. This he did after, as it appears, weighing 
and considering the facts and arguments adduced 

21 
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by both the Arbitrators in the documents laid before 
him. 

Their Lordships are of opinion, that the course so 
adopted was correct, and that the Couits below have 
acted rightly in upholding the decision of the Umpire. 
Their l.ordsh ips do not mean to lay down, that in 
cases of this description, where no time is origi- 
nally lixed within which the Award was to be made, 
it would not be open to either party to hasten 
the proceedings by giving notice to the Arbitrators, 
that the Award must be made, and an Umpire 
apjiointed within a reasonable time. Rut it is to be 
observed, that here the time wlrich elapsed from the 
period when the Appellant gave the notice of the 
24th of 'July, 1865, was actively employed. It was 
obviously of no use to appoint an Umpire until the 
points on which the Arbitrators differed were clearly 
defined. This was done by four papers : — First, the 
opinion of Mr. Punnett ; second, the opinion of 
Mr. Botes, delivered on the same day that the notice 
to cancel the submission were given ; third, the 
further opinion of Mr. Punnett, on the 25th of 
Allgust, 1865: and fourth, the final opinion of 
Mr. Bates, on the 7th of September ^ 1865, and these 
were adjudicated upon by Mr. Schlunk, the Umpire, 
in his Award made on the 17th of October, 1865, but 
delayed apparently by reason of the civil proceedings 
and the necessity of obtaining the sanction of the 
Court to the confirmation of the Order appointing 
him Umpire. 

If the object of the Appellant was to accelerate the 
proceedings by his notice of the 24th of July, 1865, 
he certainly succeeded in doing so ; but their Lord- 
ships are of opinion, that he cannot recede fron) the 
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submission by reason of that notiie, followetl by tlic 
notice of the 5tli of wIkmi, in fact, he 

has for above a year enjoyed tli ■ fruits of the Award 
on various points, and when it is impossible to 
restore the parties to the position they wert" in, it ail 
the acts of the Arbitrators were to be considered 
null and void. 

On the whole, therelore, ttieir Lordships, without 
thinking it necessarv to relate in detail the jjro- 
ceedings in the Courts in India^ approve of the 
decisions there pronounced, viz., the Order of tlie 
22nd of September, 1865, of the Civil Court, direc ting 
the submission to be tiled ; the Order of the C'i\ il 
Judge of the 6th of October, 1865, confirming tin 
appointment of the Umpire : the Order of the Higli 
Court of the 15th of 'January, 1 866, dismissing the 
appeal of the present Appellant from these Orders: 
and the linal decree of the Civil Judge of the 8th ol 
February, 18 )6. confirming the Award of Mr. Schlunk. 
and directing the same to be carried into execution ; 
and also the Order of the High Court of Judicature 
of Madras of the 7th of January, 1867. dismissing 
the petition of the Appellant: and consequentlv they 
will humbly recommend to 1 ler Majesty, that this 
appeal be dismissed, with costs. 
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Skrf. Kckowrie Sing and others 

AND 

Heerai.olk Sead and others 


Appellants ; 


Respondents.^ 


On appeal from the hligh Court of Judicature at 

Bengal. 

T HE question involved in this appeal was the right to 
a large tract of alluvial land formed in the river Roop- 
narain in the Zillah of M idnapore^ containing in area 
1,000 beegahs, under cultivation, which was claimed 
by the Appellants as parcel of certain Mouzahs 
belonging to them, 'bhe land had been, for a long 
time previous to the suit being brought, in the pos- 
session of the Respondents. 

The land in dispute, sometimes called a chur 
(alluvial) land, and described also as sheekustee^ 
pur-wnstee^ or land carried away by the river and 
re-formed as alluvial land, was alleged by the Appel- 
lants as having been formerly part of their Mouzahs 

® Present : —Members of the Judicial CommitUe—The Right 
Hon. l ord Chelmsford, the Right Hon. Sir James William 
Colvile, and the Right Hon. Sir Robert Phillimore. 

.* — The Right Hon. Sir Lawrence Peel. 


7th, 8th & 9th 
Dec., i868. 

Ejectment 
to recover 
land as allu- 
vial. 

Land washed 
away and re- 
formed in the 
bed of a tidal 
river, the 
ownership of 
which was 
not proved to 
be in the ri- 
parian pro- 
prietors of its 
banks (the 
predecessors 
in title to the 
Plaintiffs and 
Defendants). 

Held ; — ^that 
the forming 
of a chur in 
such a stream, 
after a con- 
siderable in. 

tcrval and frequent floodsj is not pTinui f<ici€ to be ascribed to a loss 
from any particular portion of the adjacent lands of the riparian pro- 
prietors. nor is the land forming such chur, which had been removed 
by a sudden avulsion reclaimable, unless there is evidence of identity. 

A detached chur, independent of usage, in such a river, belongs to 
neither riparian proprietor ; and the fact that it was subtended by the 
land of one is not per se enough to entitle him to it. 

The title by accretion to a new formation of alluvion land is not 
generally founded on equity of compensation, but on a gradual accretion 
by adherence to some particular land. The land so gained follows the 
title of that to which it adheres. 
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which had been washed away by the river, and formed 
the chur which adjoined the Mousahs ol tlie Respon- 
dents, who claimed such land as part of their 
Aloiizahs. 

d'he suit was instituted in the Zillah Court of 
Midnaporc, and was in the nature of an action ol 
ejectment brought by the Appellants as Putnee 
Talookdars against the Respondents, and one RatU’ 
persaud JanUy described as Diirputnee Talookdar, or 
under-tenant of their deceased Father, to recover the 
land described in the plaint as alluvial, the boundaries 
of which were set forth in a map annexed to the 
plaint, as having been washed away from their 
MouzahSy which it was insisted by them in the plaint 
was to be considered as an increment thereto under 
Ben, Reg. XI. of 1825. 

The Zillah Judge, in the first instance, referred it to 
an Ameen, to make a local investigation, who, having 
made an inspection on the spot, and examined wit- 
nesses in the presence of both parties, and made a 
plan of the locality, reported in favour of the Appel- 
lants’ claim. 

Upon this report, and after taking evidence, the 
Principal Siidder Ameen of Zillah Midnapore (Mr. 
A, Davidson) made his decree, dated the 30th of 
Augusty 1861, whereby he held, that under cl. i, 
sec. 4, of Ben. Reg. XI. of 1825, the Plaintiffs were 
entitled to the chur in dispute, with the exception of 
a portion, which adjoined the Defendants’ land, and 
decreed possession, with mesne profits. 

The Defendants appealed therefrom to the High 
Court at Calcutta on two specific grounds, first, that 
the Plaintiffs had produced no reliable evidence, that 
in the year 1239 b.r., or previous to that date, the 


1S68. 

Skkk 

HcKUWKIb 

Sing 

V. 

Hkkh.ai.oi.i. 

Sk.\l, 



>38 


CASES IN THE PRIVY COUNCIL 


1868. 
Sree 

Eckowrie 

Sing 

V. 

Heeraloll 

Seal. 


Plaintiffs, or their representatives, were, as they 
alleged, in possession of the disputed alluvial land ; 
and, secondly, that they had failed to prove, that the 
Mouzahs named by them existed previous to 1239, 
B.E., on the site in dispute. 

The High Court, consisting of Messrs. H. V. 
Bayley and E, Jackson, by their decree, dated the 
8th of December, 1863, were of opinion, that the 
Plaintiffs had not sufficiently or satisfactorily proved 
their case, and on that ground reversed the judgment 
of the Principal Sudder Ameen. Hence this appeal. 

Mr. bield, Q.C., and Mr. Pontifex, for the 
Appellants ; and 

Sir R. Palmer, Q.C., and Mr., Leith, for the 
Respondents, Heeraloll Seal, Chooneeloll Seal, 
and Punnallol Seal. 

On the part of the Appellants it was contended, 

that the evidence established, that the Mouzahs in 

respect of which they claimed the alluvial land in 

question, belonged to them, having been granted to 

ihftxr d.nc^stors 3 iS Put needars in the year 1811. That 

in the year 1831-32, the land, part of their Mouzahs, 

% 

became submerged by the tidal river Roopnarain, 
and continued so submerged until about the year 
1842, when it began to re-form into a chur. That 
in the year 1848 it became capable of cultivation ; 
that at that time the Appellants were infants, in- 
capable of protecting their rights ; and that being 
owners of the Mouzahs to which these alluvial lands 
became attached by accretion, they were entitled to 
the same under Ben, Reg. XI. of 1S25, sec. 4, cl. i. 

On the other hand, the Respondents submitted, 
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first, that the onus of proving the Appellants’ title to 
the alluvial land, and their right to oust the Respon- Skkh 

. . . Kckowkik 

dents, who were purchasers for value \Nithout notice Sing 

of the Appellants' claim, lay on the Appellants, hkhkaloli 
and put them on strict proof of title, and that they Skai.. 


had failed to give any reliable evidence of identity of 
the land in support of their title to the chur ; 
secondly, that the land ought, after its long uiulis- 
t urbed ptssession, to be presumed to belong to the 
Respondents ; and, lasth', that thov had show n bv 
their evidence, that the alluvial land was an iiu rc- 
ment to their Mouzahs, and i'ons<Hjuentlv tlu ) were 
entitled to the same under the jirovisions of Ben. 

Reg. XL of 1825, sec. 4, cl. i. 

Judgment was reserved, and now delivered by i^th Dec 

The Right Hon. Lord CnKLMSKt)Ri). 

This suit is brought to recover about r.ooo hee<rahs 

»S 

of land, claimed as allu\'ial, and contained within the 
boundaries given in a map annexed to the plaint. 

The Plaintiffs must succeed or fail on their title to 
the land as alluvial. It is not competent for them 
now, the cause having been decided on this title, to 
raise at the hearing of their appeal a different case, 
viz., one simply of original ownershi]) of the site of 
the lands re-formed. Had that been the case alleged, 
some defence might have been made, founded on the 
nature of a boundary river, the ownership of its soil, 
the character, sudden or gradual, of the original loss 
of land, and the effect of change from such causes in 
the land itself on the ownership in the soil ; which 
defence, as is apparent from the frame of Ben. Reg. 

XI. of 1825, would admit of variation with vary- 
ing circumstances of inundations, identiHcation, and 
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accretion. The cause was tried before the Principal 
Stddder Ameen^ who decided in the Plaintiffs* favour. 
On appeal to the High Court, that decision was 
reversed, and from that decree of reversal the present 
appeal has been preferred. The High Court simply 
decided, that the proofs adduced by the Plaintiffs 
were insufficient to justify a decree in their favour. 

Had this been a case of ordinary claim to latids, 
\\herein a Plaintiff might advance, prove, and recover 
on a prnnd facie title, calling for some answer of title 
in a Defendant, and entitling him to a decree in 
default of such an answer being made and proved, 
the propriety of the decision of the High Court 
might have been assailed with more prospect of 
success. But this is a case of a claim to land washed 
away and re-formed in the bed of a navigable river, 
the ownership of the soil of which is not commonly 
in the riparian proprietors of its banks, and which is 
not proved in this case to have belonged to the pre- 
decessor in title of either disputant. The re-forming 
of land in such a stream, after a considerable interval 
and frequent floods, is not primd facie to be ascribed 
to a loss from any particular portion of territory, nor 
is the land which has been removed by a sudden 
avulsion reclaimable unless the circumstances supply 
evidence of identity, which is wanting in the case 
before us. This re-formed land is not ascribed to 
avulsion, and several years elapsed between the loss 
of the Plaintiffs’ land and the appearance of this 
chur. The title by accretion to a new formation 
generally, is not founded on equity of compensation, 
but on a gradual accretion by adherence to some 
particular land which may be termed the nucleus of 
accretion. The land gained will then follow the tjtle 
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to that parcel to which it adlieres. It is obvious, 
therefore, that such a title is not establishet! by nu.*r(‘ 
proof of general inclusive boundaries of land, at a 
time long preceding the actual formation of the chur, 
since the lands that have such a tluctuatinir boundar\- 

o 

as a tidal river, and which are themselves subject to 

loss and gain of quantitv bv acts independent of the 

owners’ concurrence, and which mav pass from side 

to side of the river boundarv, have not the ordinar\ 

♦ 

element of fixedness which belonos to immo\able 
estate, in the common course of things. A d<‘ta( hed 
chur^ independent of usage, in such a stream would 
belong to neither riparian proprietor ; and the circum- 
stance that it was subtended bv the land of one woidd 
not be enough to entitle him to it. The decision of 
this case in the Court below seems to have jiroceeded 
on the mere presumptions which would have regulated 
the decision ol a question of parcel or no parcel in 
an ordinary boundary dispute : for no evidence wliat- 
ever was given by the Plaintiffs of the nature of the 
original formation of the chur, where it first appeared, 
to what it lirst adhered, and the case even now affords 
no ground lor concluding anything with reasonable 
certainty, as to the original title to it. 

The Defendants, it was conceded by their able 
Counsel, might be unable to sustain a title to the 
chur, as Plaintiffs ; but it was urged with force and 
reason, that by reason of their long enjoyment and 
being innocent purchasers for value, they were entitled 
to put every Claimant to strict proof of title. Thev 
are purchasers for value without notice of any prior 
or superior claim. Acquisitions of the nature of 
this chur are often doubtful in their origin ; thev 
must depend much on oral testimony, which time is 
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constantly destroying or impairing and it is often 
hard to say who is the person to whom the law 
would ascribe the legal ownership of them. The 
mere cultivation of them, like that of waste or 
jungle lands, carries with it no prund facie character 
of usurpation or wrong. An undisputed possession 
and cultivation, even though for a few years only, 
would the more readily induce a purchase, and a 
purchaser bond fide and without notice might with 
perfect honesty, and even with the favourable con- 
struction by a Court of Justice of his acts, defend 
his possession by insisting on strict legal proof of an 
adverse title, 

I he High Court appears to have acted upon this 
principle, though the Judges have ascribed too long 
a possession to the Defendants, and may have erred 
in their view of portion of the evidence. The 
grounds ol their decisions seem to their Lordships 
correct ; the ratio decidendi is not a mistaken one, 
though it is supported in part by mistaken reasons. 
They have acted, in requiring adequate documentary 
proof in a conflict of oral proof, in accordance with 
the course adopted by the Judicial Committee itself 
on this point, in a somew'hat similar case, Mussumat 
Imam bandi v. Hurgovind Ghose (4 Moore's Ind. 
App. Cases, p. 403). They were dissatisfied with the 
documentary proof exhibited; they have said, that 
better might have been brought forward had the case 
of the Plaintiffs been well founded. Their I^ordships 
are not prepared to dissent from either expression of 
opinion. To admit documents, not strictly evidence 
at all, to prop up oral evidence too weak to be relied 
upon, is not a course which their Lordships would be 
inclined to approve ; and none of the chittahs w hich 
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have been laid aside by tlie Hi^h 
liave been admissible in evidence 


Court arc shown to 
accorilinj( to the laws 


of evidence regulalint( the decisions ol those ( ourls. 
It would expose purchasers to much dan^o-r if their 
possession could be disturbed by inlercnces Irom, or 
statements in documents not legally admissible in prool 
against them. The document put in evidence and 
relied on by the Appellants appears to be only a copy 
of a chittah of resumed land, and it is introduced 
by no evidence preparing the way lor its reception. 
Whatever might be the value ol the chittahs in general 
in questions between the Zemindar and his tenants 
or Ryots, to receive them as evidence of boundary, 
against a rival proprietor, without further account, 
introduction, or verilication, w'ould, if it obtained as a 
practice, — and eacli relaxation is apt to become a 
precedent for another, — tend further to encourage the 
manufacture of evidence in a place already too prone 
to the fabrication of it. I'heir Lordships, therefore, 
are unable to ascribe any error to the way in w hich 
the High Court has dealt with the documentary 
evidence in this cause. 


It has not unfrequently happened, that their Lord- 
ships, in a conflict of decisions on questions of fact 
between the Judge who heard the evidence and the 
Court w'hich reviewed it, have followed the finding 
of him who saw the witnesses and heard them give 
their evidence ; but in this case the judge below 
appears not to have sufiiciently regarded the nature 
of the claim and the prool it should receive. He 
appears further to have acted mainly on the report ol 
the Anieen, and that report, like the judgment which 
was founded upon it, appears to their Lordships to 
proceed upon a mistaken view of the issue between 
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the parties and of the burthen of proof which the 
Plaintiffs in this suit had to support. The conclu- 
sions of both are founded more upon the want of 
proof to support the title alleged by the Defendants 
than upon proof of that title which it was necessary 
lor the Plaintiffs to establish in order to disturb the 
possession of the Defendants. 

The map of the Ameen itself shows, that there 
were lands of other owners than the Plaintiffs so 
situated; that they might have been, in the course of 
things, a nucleus to the increment, and, therefore, an 
inquiry into its origin and direction was one that 
ought not to have been neglected. The case itself 
is one turning on views of evidence on which their 
Lordships would be reluctant to differ from the 
opinion of a Court more likely to know than their 
Lordships can be, what weight of proof would satisfy 
there the just expectations of a Court of Justice. 

Their Lordships, therefore, agreeing with the 
High Court in their disregard of the chittahs^ and 
with their conclusion that the case was not suffi- 
ciently proved, will humbly recommend to Her 
.Majesty, that the appeal be dismissed with costs. 
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1 HE question in this appeal was one of boundaries. 
The object of the suit being to recover possession of 
[,125 beegahs of land, with mesne profits, and, as 
subsiduary thereto, to set aside an Order of the 
Judge of the Sessions Court of Zillah Jessore, made 
under Act, No. IV. of 1840, and also a miscellaneous 
Order of the Magistrate of that Zillah under which 
possession of the lands in dispute had been given to 
the Appellant. 

The facts of the case were as follows : — 

The semindary of Pergunnah Dattea, or Hossein- 
poor, was in the year 1828-9 the joint zemindary of 
Nilconiul Paul Chowdhry and Bungseedhur Paul Chow- 

Present Members of the Judicial Committee— 'Wxit Right 
Hon. Lord Chelmsford, the Right Hon. Sir James William 
Colvile, and the Right Hon. Sir Robert Phillimore. 

Assessor The Right Hon. Sir Lawrence Peel. 


loth Dec., 
1868. 

As a rule, 
the Judicial 
Committee 
will not dis- 
turb the con- 
current judg- 
ments ot the 
Courts below 
on a question 
of facts, if the 
facts as found, 
are decisive of 
the real issue 
between the 
parties. 

In circum- 
stances, from 
the frame of 
the issue upon 
a question of 
title to land, 
decrees of the 
Court below, 
reversed, 
without pre- 

new suit being brought by the Plaintiff upon a different issue.^”'^"'^ "" 

Ina case of disputed boundaries, where one of the Claimants is in 

Xo Tn ^ ^ ^ Magistrate’s Order, under Act, No. IV. of 

1840, It lies on the party seeking to oust him, to show a better title 
to the land claimed than that of the party in possession. 
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dhry^ from whom it descended to one Joychunder Paul 
Chowdhry, and was subsequently sold under a decree 
of the late Supreme Court at Calcutta, and purchased 
by the Respondent. 

Within the zemindary is the mouzah of Jhanpa^ 
and to the north of the lands of the village lie the 
lands of the village of Mullickporey part of the 
Appellant’s zemindary of Syedpore. The boundary 
line of the villages is a high ganthee (bank), which 
forms the northern bank or dyke of the Bawoor 
(lake) of Jhanpa aforesaid, which, as it appeared, 
joins three sides of the village, and which on the 
northern side had gradually silted up, and formed 
joallee (marsh land favourable for growing rice). 
Connected with and on the Jhanpa side of the 
Bawoor, and running parallel with it, is the bed 
of an old canal, also partially tilled up, called the 
Jhennoedoha. The land which lay between the 
Jhennoedoha and the ganthee called the jolibtla of 
Jhanpa, had, as alleged by the first and principal 
Respondent, been the property of the successive 
Zemindars of the village of Jhanpa from time 
immemorial, and had been gradually taken up into 
cultivation by the inhabitants of that village. 

On the 24th of January y 1829, one Bunonialee 
Ghose, an inhabitant of Solekhada, within the 
zemindary of Syedpoor, presented a petition to the 
Collector of the Zillah Jessore, in which he alleged, 
that a former Zemindar of Pergunnah Dattea had 
granted to an ancestor of the Petitioner the jungle 
and waste of the jolibila of mouzah JhanpUy which 
was cultivated by him ; that the land afterwards 
fell back into jungle, and was inundated, and con- 
sequently was not included in the estimate of la- 
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khiraj land ; that the jolibila was at ihe date of the 
petition cultivated by the Ryois of Ni/comui ' Paid 
Chowdhry^ and Bungseedhur Paul Chowdhvy and 
others, at that time the Zemindars of mousah yhanpa ; 
that when a I.akhirajdar failed to mak(‘ an estimate 
of his lakhiraj land, the land berain*' liabh* to 

assessment by the (lovernment. and the Delitioner 

« 

prayed that the land might l>e resumed by the 
Government and leased to him. 

Ihe last-mentioned Zemindars tiled a petition of 
objection, in which they stated, that the land in dis- 
pute was their rent-paying land, and not lakhiraj, 
and that the allegations in the petition that the land 
was lakhiraj were false. 

In consequence of this petition, a suit was insli- 

tuted by the Government, on the 23rd of April, 1829, 

against the Zemindars before the Collector ol Zillah 

Jessore, under Ben. Reg. II. of ,819. in which the 

Government claimed a right to resume the land as 

lakhiraj land, not estimated as such in the return 

made by the Lakhirajdars. The Defendants, bv their 

answer, stated that the land in dispute fomied a 

part of mouzah Jhanpa, appertaining to their 

zemindary, and that the malguzary of the .same 

was paid with the revenue of their other land in 
the zejnindary. 

Various proceedings in this suit took place, and 
on the 22nd of April, ,835, the Collector made an 
Order, that the land be released from the claim of 
the Government, and the suit be dismissed 

It appeared that in March, ,834, criminal pro- 
ceedings had been instituted before the Magistrate of 
the Ztllah Jessore by Ryots of the Appellant against 
one Ramcoomar Sircar, Gantheedar of Nilcomul Paul 
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Chowdhry, charging him with having cut and carried 
away paddy from land situate in the jolibila, on the 
allegation, that the land appertained to the zemtndary 
of the Appellant, and that they held it at a jumma ; 
whilst Raincooynar Sircar stated, that it belonged to 
the zemindary of Nilcoynul Paul Chowdhry. The 
Magistrate considering, that the dispute between the 
parties related to the right to the land, ordered 
Ramcoomar Sircar to be released, and that a suit 
should be instituted in accordance with Ben, Reg. XV. 
of 1824. A suit was accordingly instituted in the 
I^ouzdary Court, on behalf of the Appellant, against 
Nilcomul Paul Chowdhry and others, which was 
afterwards struck off tiie file of the Court in con- 
sequence of the failure of the Plaintiff to proceed 
with the same. 


Subsequently the zemindary^ including the mouzah 
Jhanpa, came into the possession of Joychunder Paul 
Chowdhry as Zemindar. The Appellant then insti- 
tuted, on the 12th of December^ *851, a suit under 
Act, No. IV. of 1840, before the Magistrate of 
Zillah yessorCf claiming from 600 to 700 beegahs 
of the jolibilay alleging it to appertain to his zemin- 
dary of Syedpoor, and specifying certain boundaries. 
This suit was brought against Ramcoomar Sircary as 
Defendant. 

The case came on for hearing before Mr. F. N. 
Beauforty the Magistrate of the Zillahy on the 22nd 
of December y 1851, when he dismissed the Plaintiff's 
claim, and directed that if any person should there- 
after make a claim by a separate suit, the same 
should be tried in accordance with sec. 2 of Act, 
No. IV. of 1840. In his judgment he said, ** As 
the Court had four or five times proceeded to the 
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land in dispute, and bad inspected and seen that tlie 
shore on the north of the Baivoor was hiirh ; wher<*as 
the land to the south had gradually lessen(*d in height, 
and was being absorbed, atul. under tlu'se eircuin- 
stances, nothing appears to show the disputed land 
had come into the possession of the DlaintitT's tenants 
at Mullickpore, and at the present titnc it is neces- 
sary only to inquire as to who was in jiossession, and 
not to try the question of right, and nothing has 
been proved bv tlie documents filed and the witm^ss(*s 
produced by the FlaintilT, to show that tin* I’laintiff 
was in possession; consequenily it is not nt^cessary 
to give the Plaintiff any time to produce otlier docu- 
ments.” 

The Appellant appealed therefrom to the Judge 
of the Sessions Court of the ZiliaJi, Mr. R. M, 
Skuiner^ who set aside the last-mentioned Drdt'r, and 
remanded the case for a re-hearing. 

The case was re-heard before Mr. C. S. Belli, the 
then Magistrate of the Zillah, when the suit was dis- 
missed. The Appellant appealed against the same 
in the Sessions Court, and Ramcoomar Sircar insti- 
tuted a cross appeal. 

The two appeals came on for hearing before the 
Sessions Judge, Mr. R. M. Skinner, on the i6th of 
August, 1852, when he reversed the above decision 
of the Magistrate, and dismissed the appeal of 
Ramcoomar Sircar, on the ground that the Bawoor 
Jhanpa was within the zemindary Syedpoor, then in 
the possession of the Appellant, and that his posses- 
sion should be upheld. 

Under an Order made thereon the Appellant 
took possession of 700 beegahs, or thereabouts, of 
the land so decreed to him, and subsequently 
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Kaledoss Dhur, and Shamasoonderee Dossia insti- 
tuted a suit against the Appellant, alleging, that the 
Husband of Shamasoonderee Dossia had received a 
pottah from him in the year 1844; and that on the 
23rd of May 1856, they had obtained a decree in 
their favour in respect of 200 beegahs of the last- 
mentioned quantity of land, and that the Appellant 
thereafter held possession of the same through them 
as his alleged tenants. Gohindchunder Sircar, the 
Son of Ramcoomar Sircar, Gantheedar, and others, 
had formerly held possession of the land, of which 
the Appellant obtained possession as aforesaid, and 
they were in possession of 425 beegahs of land 
adjoining the same, under a lease from the Re- 
spondent, according to certain described boundaries. 
Kaleedoss Dhur, and Shamasoonderee Dossia, after 
obtaining possession of the 200 beegahs of land, 
attempted to cut and carry away the crops from 

a portion of the 425 beegahs, and a petition was 

accordingly presented to the Deputy Magistrate of 
the Zillah, by Gobindchunder Sircar, the prayer of 
which was, that the boundaries of the villages of 
yhanpa and Mullickpore might be adjusted according 
to one measurement to be made by the Thackbust 
(survey) department. An Order was thereupon issued 
to the Darogah of the Singha Thannah adjacent to 
yhanpa, directing him to mark out the boundaries 
according to certain instructions contained in the 

Order. In accordance with the report of the 

Darogah, the aforesaid Jhennoedoha was fixed by the 
Magistrate as the boundary of the two villages, and 
the 425 beegahs were severed from the zemindary of 
the Respondent, and added to that of the Appellant. 
This Order was, on the 12th of September, 1857, 
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confirmed on appeal by the Jndge of the Sessions 
Court of the Zillah. 

In consecjuence, the Respondent, Baboo Chunder 
Coomar Roy, who liad purchased the scmindary on 
the 13th of May, 1X56, brouglit a regular suit on 
the 23rd of September, in the Civil Court of 

Zillah Jessore, against the Appellant and others his 
tenants, to recover possession ot 1,1 ^5 beegahs of 
land, with the uHisilat of the same, estimated at 
Rs. 9,000, and for a decree to reverse the several 
Orders of the Magistrates before mentioned. The 
plaint, after setting forth the principal facts before 
stated, alleged that, with respect to the boundaries, 
the land appertained to the moiizah Jhanpa, situate 
within, and belonging to, the zemindary of the 
Respondent, and had always been in the possession 
of the former proprietors of the zeynindary ; that it 
was not a part of the mouzah MulUckpore in the 
zemindary of the Appellant, and prayed that the 
Court would set aside the Orders above mentioned, 
and would give possession to the Respondent of the 
disputed land in accordance with certain boundaries 
therein specified, and the plaint set forth the mesne 
profits and interest from the date of the purchase 
made by the Respondent of the zemindary. 

A separate answer was put in by the Appellant, 
the principal Defendant, in which pleas in bar were 
pleaded, to the effect, first, that the Son and heir of 
the Gantheedar, Rayncoomar Sircar, then deceased, 
with others, should have been joined as Plaintiffs in 
the suit ; secondly, that the plaint was defective under 
sec. III. Beyi. Reg. IV. of 1793, by reason of the 
mode of calculation of mesne profits as stated in the 
plaint, being unexplained ; and, thirdly, that the suit 
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was barred by sec. XIV. of Ben. Reg. HI. of 1793 - 
The answer then alleged facts contradictory of the 
statements made by the Respondent in the plaint, 
that the lands and the Bawoor Joalee on both sides 
of the BawooKy the lands in front of the Bawoor^ and 
the Baiooor itself were all included in the mouzah 
of Mullickporcy within the zemindary of the Appellant. 
The other Defendants put in answers supporting the 
Appellant’s case. 

In compliance with sec. X. Ben. Reg. XXVI. of 
1814, the following issues were recorded, first, 
whether the land belonged to Plaintiff's zemindary^ 
and was held by him through his RyotSy till he was 
dispossessed by the Order under Act, No. IV. of 
1840, or whether it belonged to the Defendant's 
Zemindary of Syedpore ; and secondly, whether the 
Plaintiff was entitled to the restitution of the land 
in reversal of the Orders of the Magistrates and 
survey authorities. 

Evidence was gone into at great length on both 
sides. 

The hearing of the suit took place on the 3rd of 
Septembery i860, before Mr, S. C. Belliy the Judge of 
the Civil Court of Zillah JessorCy who, by his judg- 
ment of that date, decided, that the Respondent 
was entitled to recover possession of the land up to 
the ridge or bank on the north side of the Bheel 
and according to certain other boundaries described 
by him, and it was directed that an Ameen should 
be appointed to mark and fix the boundaries. 

The Appellant appealed from this judgment to the 

High Court of Judicature. 

The hearing of the appeal took place on the 
23rd of Aprily 1863, before Messrs. H. V. Bayley^ 


ON APFKAL PROM THK E\bi INDIKS. 


153 


and G. Campbell, two of the Judges of the lligli 
Court, when they affirmed tlie judgment of the 
Lower Court, and dismissed the appeal with costs. 

The appeal was from this decree ot affirmance. 

The principal question raised by the appeal was, 
whether the land appertained to mouzah Jhanpa, a 
village situated within the zemnidary of the Respon- 
dent, as an accretion to the lands of that village, by 
the gradual dereliction of the water of the Bhecl or 
lake Jhanpa, or whether, as contended by the Appel- 
lant, the lands appertained to mouzah Mullickpore, 
part of his zemindary of Syedpore, on the further 
side of the lake. 
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Mr. Forsyth, Q. C., and Mr. Pontifcx, for the 
Appellant, wind 


Mr. Leith, for the Respondent, Baboo Chunder 
Coomar Roy. 

Their Lordships’ judgment was delivered by 


The Right Hon. Lord Chelmsrord. 

Their Lordships would not have departed from 
their usual course of not disturbing the concurrent 
judgments of the Courts below on a question of 
fact, if the facts as found were in truth decisive of 
the real issue between the parties. 

That issue is, whether the lands in dispute belong 
to the zemindary of the Appellant, or to the zemindary 
of the Respondents. 

The Appellant is in possession under a Magistrate’s 
Order ; and it, therefore, lay upon the principal 
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Respondent, who was the Plaintiff in the suit, to 
oust him from that possession by showing a better 
title to the property claimed. It is an admitted fact, 
that at the date of the perpetual Settlement both 
estates were settled for with the Defendants’ an- 
cestor either as one zcmindary or as two separate 
revenue-paying estates. It is also clear, that the 
Bheel from which these lands have been gained was 
part of the zemindary. The resumption suit proves 
that no right to re-assess lands which might be 

gained from the Bheel remained in the Govern- 
ment. 

In 1796 the two properties were severed by means, 
as it is said, of a sale for arrears of revenue, and 
Pergunnah Dattea, which includes the village of 
Jhanpa, was acquired by the Paul Chowdhrys, 
through whom the Plaintiff claims. * 

It IS also an admitted fact, that the Julkur and 
every right which could be exercised by the Ze- 
mindar while the land was covered with water (what 
the Judge calls the “aqueous assets”) remained in 
the Appellant or those whom he represents. In these 
circumstances, it lay upon the Respondents to show 
that the effect of the revenue sale was to transfer to 
them, as part of the village of Jhanpa, any soil 
which might be recovered from the Bheel. It has 
been argued at the Bar, that this alleged title of the 
Respondents must be inferred from the conformation 
of the ground or the name of the village. But if 
any presumption, however slight, can be drawn from 
these circumstances, they seem to their Lordships 
to be more than rebutted by the admitted fact, that 
after the sale the Julkur of the Bheel remained in 
the Appellant’s ancestor. It has been argued, that 
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the right in the "Jtilkur may he distinct from tlie 
right in the soil, and this no doubt is true. Hut 
here both had been admittedly in the Appellant's 
ancestor, and it lay upon the Respondents to show 
when and how thev were severed. 

The facts found by the two Courts below beat- 
only upon the latter part of the first issue, settled 
in the cause, viz., whether the Plaintiff was in 
possession of the lands through their tenants, and 
had been ousted by the Order in the suit under 
Act, No. IV. of 1840. That finding does not 
touch the material part of the issue, viz., whether 
the land in dispute appertains to the Plaintiffs’ 
mouzah Jhanpa. Even if it were jiroved, that 
some jolibila land was annexed to the village, and 
passed as part of it at the time of the sale, it 
does not follow that the land which has since been 
recovered from the Bheel (and great part of the 
land in question has been admitted to have been so 
reclaimed since the date of the sale) would so pass. 
Yet the argument at the Bar went the full length of 
contending, that the whole site of the Bheel, if 
cleared of water and made capable of cultivation, 
would fall into and become part of the Respon- 
dents village, Jhanpa, though' whilst it was covered 
with water it remained under the dominion of the 
Appellant. For such a contention their Lordships 
can see no ground. The decision of the Fouzdnry 
Courts, as to the point of possession, was final. The 
question in this suit was, whether the Plaintiff, by 
showing a better title than the Defendants, could 
recover possession from them. In their Lord.ships’ 
judgment the original title to this land was in the 
Appellant s ancestors, and it has not been s own that 
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they ever lost it. It is possible, though not very 
probable, that if there had been fuller evidence of 
the original Settlement of these properties, and of 
what passed by the revenue sale, this might have 
been done. Their Lordships, therefore, in the pecu- 
liar circumstances of this case, though they think 
that the appeal ought to be allowed and the present 
suit dismissed with costs, and will make their humble 
recommendation to Her Majesty accordingly, will 
also recommend, that Her Majesty’s Order be made 
without prejudice to the right of the Respondents 
to bring, if they shall be so advised, a new suit for 
the recovery of the lands in question, upon the 
ground that the title to these lands passed to the 
Paul Chowdhrys, from whom the Respondents derive 

their title by the revenue sale. 
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On appeal from the Sudder Deu'annv Adaivlut 

at Calcutta. 


HERE were two appeals in this case, brought from 
a decree of the late Sudder Dewa)i>iv Adaivlut at 
Calcutta, reversing a decree of the Judge of Zilloh 
Saru7t. 

The suit in which these appeals were made \\ as 

* Present ; — Members of ilie Jutiicial Co})tmit(fe — I'lie 
Hon. Lord Chelmsford, the Right f^on. Sir James William f'olvile. 
and the Right Hon. Sir Robert Phillimore 

Assessor : — The Right Hon. Sir Lawrence Peel. 

curity, the three instruments being entered into as a device to avoid the 
usuary laws within the meaning of section 9 of hen. Reg. XW of 1793 
Held also, that the Mortgagors were entitled to redeem at any time, 
before the expiration of the term created by the Lease, on payment of 
what might be due on the mortgage security for principal and interest 
at twelve per cent, and costs. 

In a suit by Mortgagors under an usufructory mortgage to establish 
their right to redeem ; for cancellation of the mortgage deed, possession 
of the lands, and payment of the surplus Held, that the onus lies 
on the Plaintiffs to show that the Mortgagees in possession were paid 
in full by perception of the profits. 

Sejnble : Ben. Reg. XV. of 1793. sec. II.; with respect to the non-pro- 
duction of accounts of receipts by Mortgagees in possession, is still in 
force, and unrepealed by Act, No. XXVIll. of 1855. 

In an appeal from the Sudder Court, the Appellants, by the leave of 
that Court, appealed separately to the Queen in Council. On reversal 
of the Sudder Court’s decree, it appearing that the two Appellants had 
a common interest, only one set of costs of appeal were allowed in 
moieties to the separate Appellants, as upon one appeal. 

It is not too late, on an appeal from a final decree, to raise a question 
as to interest decided in an Interlocutory decree not appealed from. 

n 
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thrice brought on appeal before the Sudder Court, 
and twice remanded to the Ziilah Court for* re-trial. 
The suit related to what had been decided to be a 
mortgage transaction, which decision had not been 
appealed from, and as the case upon appeal stood, 
the Respondents’ contention was, that the Appellants, 
as Mortgagees in possession, had or ought to have 
realized more than the principal and interest secured 
by the mortgage. The Appellants denied that they 
had realized even sufficient to keep down the interest, 
but they did not file the accounts required by Ben. 
Reg. XW of 1793, Sec. II. By the decree appealed 
from, it was decided, that there was sufficient primd 
facie evidence adduced by the Respondents, the 
Mortgagors, to show that the loan had been fully 
liquidated. 

'I'hc circumstances of the case were as follows ; — 

On the i8th of May, Baboo Juggutpuffee 

Singh and Baboo Koylas Puitee Singh, the ancestors 
and predecessors in title of the Respondents, and who 
are hereafter referred to as “ the Singhs," executed a 
deed of lease, or ticca, nominally to Roy Ram Kishen 
Doss, a Gomastah of the ancestors and predecessor^ 
in title of the Appellants, the Mortgagees, of thirty- 
nine mouzahs and a sixth share o\ Dochurk Kisfo- 
bummah in ZiUah Sarun, for a term of twenty years, 
at a fixed annual jumma of S. Rs. 24,858. loa., and 
by the terms of the deed it was specially provided 
that : " Besides the fixed rents, whatever profits may 
accrue, the same will be the remuneration of the 
Ticcadar, and we (the Singhs) are not, nor will be, 
entitled to demand anything save the rents.” No 
consideration was expressed by the deed to have been 
given for the grant of the lease. 
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On the 5tii of June^ *^ 37 » tlic Sinirhs, in consiflera- 
tion of the sum of S. Rs. 1,50,000, borrowetl by them 
from the Banking house of the Appellants' preciec(‘ssors, 
executed a deed of mortgage for a term of twenty- 
years of the same property as was comprised in tlie 
lease to Roy Ram Kisheu Doss. I'lie mortgage deed 
stated the revenue payable to Government in respect 
of the property to be S. Rs. 11,358. loa. ; the interest 
payable on the principal moneys borrowed was to be 
at the rate of 12 annas per cent, per mensem. 1 lie 
deed then recited a lease to Roy Ram Kishen 
Doss for the term and at the rent aforesaid, and 
contained the following provisions: — “ We (the 

Singhs) have assigned to the Mortgagees the rental 
of this ticca tenure due by the Ticcadar for liquida- 
tion of interest on the money received on mortgage, 
and for paying the Government revenue, agreeably 
to the conditions of the deed of assignment (here- 
after stated) on the Ticcadar. The money due by 
the as hxed rental of his tenure on account 

of these mouzahs mortgaged, is Rs. 24,858. loa. 
Having annually realized the said amount from the 
Ticcadar, agreeably to the deed of assignment 
executed by us, you (the Mortgagors) will, therefore, 
discharge Rs. 11,358. loa., the public dues, and credit 
the balance, Rs. 13.500, to the liquidation of the in- 
terest on the mortgage debt. And it is competent to 

the Mortgagees, after the expiry of the term of the 
ticca lease, to settle the said mouzahs either with that 
very Ticcadar, or with any other person, or to reduce 
the same under their own possession, and dispose of 
the lands by any kind of settlement, such as bhaolee 
(where crops are shared between Landlord and Tenant), 
or nukdee {\vherti Ihc rents are paid in cash). If by 
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such settlement and disposal of the lands, anything 
more than the amount for which we (the Singhs] had 
settled the lands be obtained, we or our heirs have 
no claim, and will not claim anything beyond carrying 
to credits the fixed rental of the Ticcadar. If We 
claim excess profits on account of the said mortgaged 
lands, then, agreeably to this very deed, such a claim 
shall be deemed false in Civil or Criminal Courts. 
We further agree, that within the term of this deed 
of mortgage we will not redeem the property, or 
cancel the deed of mortgage. At the expiry of the 
term of the mortgage deed, we having paid up in 
one sum the whole of the mortgaged debt at the end. 
of the year, whatever year that may be, together with 
any arrears of rents on account of the lands, shall 
redeem the mortgage, and having removed the names 
of the Mortgagees from the register of the Collector, 
will take back the property." 

On the 6th of June^ 1837, kutkina or sub-leases 
of the property comprised in the lease and mortgage 
were granted by Roy Ram Kishen Doss to under- 
lessees, and under such sub-leases an aggregate 
jumma of Rs. 35,067 was reserved, leaving a profit 
jumma to Roy Ram Kishen Doss of about Rs. 10,500. 
A considerable amount of the rents reserved by the 
sub-leases was further secured by the Singhs to Roy 
Ra?n Kishen Doss by an Ikrarnamahy dated the 29th 
of August, 1837, mortgaging other property. 

On the 7th of June, 1837, *^he Singhs signed a 
letter of assignment, directing Roy Ram Kishen 
Doss to pay the rent reserved by his lease to the 
Mortgagees. 

On the 28th of September, 1847, the Singhs 
instituted a redemption suit against the Mortgagees 
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and Roy Ram KUhen DosSy and by Lhcir plaint 
alleged that, needing advances to pay olt various 
Creditors, they had, prior to the preparation ot ihe 
ticca lease, applied to Roy Ram Rishcn Uossy the 
Gomastak or Manager ol the Mortgagees’ Bank, to 
lend them the money, and that they delivered to him 
the rent-rolls ot the property, atterwards mortgaged, 
showing an income ot Rs. 35>*^b7. that thereupon 
Roy Ram Kishen DosSy as Agent ot the Appellants 
predecessors, caused the above ticca lease, mortgage 
deed, kutkina or sub-leases, Ikrarnamahy and Letter 
of assignment, to be executed by the Singhs. 1 hat 
although the several instruments were expressed to 
be executed at dift'erent dates, the transaction was, 
in tact, a single transaction ; and the execution of 
the mortgage and lease in different names, and on 
apparently different dates, was merely a contrivance 
to evade the Usury laws, and to enable the Mort- 
gagees to recover or appropriate an amouut of 
interest beyond the legal rate. 1 hat the whole 
amount of principal and interest properly recoverable 
by the Mortgagees had been paid off from the 
usufruct of the mortgaged property, and that at the 
date of the plaint there was, in fact, a balance due to 
the Singhs. 'I'he plaint contained a statement of 
the accounts showing that the sum ot Rs. 613. 8. 

was the balance due to the Singhsy and concluded by 
praying, that the deeds might be cancelled, and that 
the Mortgagees might be directed to pay the balance 
due from them. 

The Mortgagees, by their answer, denied that any 
connection existed between them and Roy Ram 
Kishen DosSy or between the mortgage deed and the 
ticca lease ; and alleged that, so far from the prin- 
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cipal and interest secured by the mortgage having 

been paid off, the whole principal moneys, together 
with an arrear of interest, was still due. 

Roy Ram Kishen Doss by his answer admitted 
possession of the property, but denied that any 
connection existed between him and the Mortgagees. 
He did not at that time allege, that he had not 
realized and received the full amount of the annual 
jumma of S. Rs. 24,858. 10a. reserved by the lease 
granted to him ; but, on the contrary, insisted that 
by the terms of his lease he was personally entitled 
to any profits he might make beyond that sum. 

Evidence was entered into by both parties. By 
the Singhs to prove that the mortgage and lease 
were one transaction, and a mere contrivance for 
exacting illegal interest, and by the Mortgagees and 
Roy Ram Kishen Doss to prove, that there was no 
connection between the mortgage and ticca lease. 

On the 26th of August, 1850, the Principal 
Sudder Ameen of Zillah Sarun {Mirza Sudeek Khan) 
gave judgment on the issue so raised, and decided 
that the mortgage and ticca lease were separate trans- 
actions, and dismissed the claim of the Singhs with 
costs. 

Against that decision the Singhs appealed, and 
on the 14th of July, 1852, three of the Judges of 

the Sudder Dewanny Adawlut, Uessrs. Colvin, Mills, 

and Mytton, gave judgment on the appeal, and decided 
that the ticca lease to Roy Ram Kishen Doss, and the 
rehunama (mortgage) to the banking-house of Shah 
Behari Loll Rughooburdyal were to be considered as 
one transaction, in the light of a simple usufructuary 
mortgage so contrived as to evade the Usury laws. 
Their reasons were, that the ticca lease was distinctly 
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granted to the Agent of the Mortgagees, and the 
whole of the documents connected with the arrange- 
ment w’ere evidently designed for the |>urpose of 
leaving the Plaintiffs in possession of the property, 
under the form of sureties of nominal Kutkinadars, 
they paying a rent of Rs. 35,067, the balance (after 
paying the Government revenue) of which was for 
the benetit of the Mortgagees. That the Plaintiffs 
have not come into Court to ask that the principal 
should be declared forfeited in consecpience of infrac- 
tion of the law of usury ; but they had simply stated, 
that from the usufruct the Defendants had realized 
more than the principal and stipulated interest, and, 
therefore, prayed that the property mortgaged might 
be restored to them. That the Respondents' Pleader 
had given up the plea of multifariousness, wliich 
indeed could only doubtfully apply to the case. The 
Court tltought it sufficient, with respect to the property 
sued for as pledged under the of 1S37, 

to treat that part of the suit as null. As regarded 
the other inouzahs involved in the transaction of the 
1 8th of May and the 5th of *837, the Court was 

of opinion that, under section 10 of Ben. Reg. X\'., 
of 1793, the Mortgagors had a right of re-entry, pro- 
vided that the principal sum, Rs. 1.50,000, with the 
simple interest thereon, had been realized from the 
usufruct of the property, of which the profits of the 
ticca farm were to be considered a portion, and that, 
although the period of the deeds might not have 
expired. That the law was distinct and unmistakable, 
that all such mortgages were to be considered 
cancelled, and redeemed whenever the principal sum 
and interest shall have been realized. That for the 
Respondents it had been contended, that if other 
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conditions of the deed were to be set aside to his 
prejudice, that one limiting the interest to 12 
annas per cent, per menseniy should also be set aside 
in his favour, and the full legal interest allowed. 
The Court found, however, that the law would 
not admit of that ; section 5, Ben. l^eg. XV., of 
1793, ruling that no higher interest than that stipu- 
lated between the parties was to be decreed. That 
for the above reasons, in reversal of the decision 
of the Principal Sadder Ameen, thf'y remanded the 
suit of the Plaintiffs, quoad the property covered by 
the ticca lease and rehunama (mortgage), and directed 
an account to be taken as to the sums realized by the 
T tccadarSy or Mortgagees, up to date of suit ; and if 
they amounted on that date to the principal sum lent, 
Rs. 1,50,000, with interest thereon at the rate of 
12 annas per 7 nense?n, they directed that possession 
should be given to the Plaintiffs ; and that any sum 
beyond that, and not over and above the exce.ss sued 
for, and any collections made subsequently to that 
date of recovery of possession, with the ordinary 
interest thereon to date of payment, should be re- 
funded, and made good to them. The wasilat on 
the other villages pledged in the ikrar of August^ 
1837, were not to be included in the account above 
directed to be taken. 

None of the Defendants appealed against this 
decision of the Sudder Court. 

After the suit was remanded by this decision, the 
Judge of Zillah Sarun transferred it to the file of 
his own Court. 

By a proceeding, dated the 17th of December ^ 1853, 
and recorded undef sec. 10 of Ben. Reg. XXVI., of 
1814, the Zillah Judge of Sarun fixed the issue to 
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be tried as follows : “ What sum has been really 
realized by the Mortgagees from the estate ?” aiui 
that it was necessary- for this purpose, that the 
accounts should be rendered by the Defendant in the 

0 

manner laid down in sec. 11, of Ben. i'^eg. X\ ., ot 

1793- 

By another proceeding of the same C ourt, of the iHlh 
oi April., if^54, the Pleaders of the Mortgagees were 
asked if they would tile the papers of tin* gross ( ol- 
lections from the Rvots of all tin* mouzahs, and they 
answered that they could not, whereupon tin* ludtfe 
ordered that an Ameen should be appointed to ascertain 
the mesne profits and gross collections of the nionzahs. 

The Arneen appointed to take the accounts accord- 
ingly proceeded to the property, and haying insti- 
tuted inquiries, settled the accounts as required, 
which showed that an amount in excess of the 
principal and interest had been obtained by the 
Mortgagees. 

(Jn the 6th of September, 1855, the suit came on 
again for hearing before the Zillah Judge. Mr. //. 
Atherton, who stated that, after consideration of the 
statements of each party, a careful attention to the 
circumstances of the case satisfied him, that the 
Ameen's papers showed a far greater sum than was 
ever likely to have been realized, or than was proved 
in any way to have been realized ; and he stated 
himself to be convinced that the Mortgagees were 
deceived when they made the advance to the Plain- 
tiffs on the terms of nine per cent, per a^inum. 
The Judge then formed a calculation on materials 
which were not before the Court, and in respect of 
which there was no evidence, and ultimately decided 
that Rs. 51.306 12a. 6p. principal were due to the 
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Mort^affees at the date of suit, and dismissed the 
claim of the Singhs with costs. 

Against this decision cros» appeals were preferred 
to the Sudder Dewanny Adawlut. The ground 
of the Singhs' appeal being, that the account and 
calculation of the Zillah Judge was wrong, and that 
under the provisions of sec. ii, Ben. Reg. XV., 
of 1793, the parties in possession of the usufruct 
should have been first compelled to produce and 
verify their own accounts. The other parties urged, 
as a ground of their appeal, the mode in which the 
accounts were taken ; that the suit was not admissible 
until the term of the lease had expired, and that the 
transactions of the lease and mortgage were distinct. 

On the 26th of October^ *^ 57 » the Sudder Court, 
consisting ol Messrs. Patton^ Sconce^ and Torrens^ 
gave judgment on the appeals ; and after disposing 
of a preliminary question, the judgment proceeded as 
follows : — “ We, therefore, enter at once on the ques- 
tion relating to the accounts, including the objection 
taken by the (Plaintiff) Appellant, in No. 311, that 
the Mortgagees in possession had not rendered any 
account, as required by law. We observe, that this 
lailure on their part should most properly be con- 
sidered a default, to the consequences of which they 
might have been held strictly liable, had it not been, 
as shown by the Judge's proceedings in the depu- 
tation of an Ameen^ and in other respects, that under 
the direction of ihe Judge, the Defendants understood 
that the production and verification of their accounts 
was not of necessity required of them. The first 
step, certainly, for the Judge, in a case of the kind, 
was to enforce this from the Defendants, and without 
their compliance he should not have had recourse to 
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the deputation of an Amcen. Notwillistaiulin^ ll)is 
error in the Judge's proceedings, taking into con- 
sideration the very long lime during which the suit 
has been pending, the C ourt lias directed its attention 
to the detailed objections which are prcTerred to the 
accounts drawn up by tiie judge, with a view, il 
possible, of making corrections, and passing linal 
orders, without the necessity of again remanding the 
case. We find, however, that tlie primary error ol 
no accounts having been verified by tlie parties in 
possession renders this course impracticable. When 
the Judge had last the accounts before him tor de- 
cision, he had several very conflicting statements to 
consider: — First, that of the Flaintiffs, which gave 


the net profits of the Mortgagees at the full amount of 
the debt, with interest, leaving a surplus balance due 
to themselves. Second, the statements of the Defen- 
dants, w'hich gave the collections brought to credit for 
liquidation of the debt only at Rs. 128,478. loa. 3p., 
all of which sum was swallow'ed up in payment of 
interest; and, lastly, the accounts prepared by the 
Aineen after the local inquiry wdiich the Judge had 
himself directed, but which he found it necessary 
to set aside, as w'ell as the other statements. 'I'he 
mode of adjustment wdiich he adopts, as given in his 
own words, was as follows : — ‘ It being absolutely im- 
possible to ascertain the exact amount collected from 
the Ryofs, 1 have, during the years in which the 
mousahs were let in farm, except during the first year 
(i.e., when the kutkinas stood) added lo per cent, to 
the farming jumma ; and taking this sum as repre- 
senting the collections from the Ryots by the harmers, 
after payment of collection expenses at 10 per cent. 
during the first year, S. Rs. 35,067, less the jiunma 
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ol Tolah Purvez Khan, for as this settlement broke 
down the first year, it cannot be supposed the Far- 
mers gained anything by it, or did more than pay 
their expenses, { estimate the farming profits at 20 
per cent., including the collection expenses ; and de- 
ducting io per cent, for these and the management 
charges, the 10 per cent, added to the foregoing 
jumrna gives, 1 believe, a sum for which the Mort- 
gagees must be considered liable ; and 1 am per- 
suaded they cannot be answerable for more, nor do I 
believe as much would have been realized if the 
fnouzahs had been retained in khas management 
after the lirst year. The years, however, during 
which the tnouzahs w'ere not in larm are very few in 
number, and this satisfies me khas management was 
not considered by the Mortgagees to be most profit- 
able. Had it been so, the ntouzahs after the first 
year would not have been given in farm at all. The 
amount of collections 1 have fixed with reference to 
the Ameen*s and Putwaree's papers, and the farming 
/urnmas obtained for the same mouzahs. The 


Mortgagees do not appear to have made fraudulent 
settlements with their own people.’ The Judge then 
throws out sums charged in the /I accounts to 


the Defendants, collected on account of value of trees, 
as well as sums for which they had claimed credit of 
law expenses, &c., tkc. I he objections urged to this 
mode of adjustment by the Judge are various, the 
(Flaintifts) Appellants, in case No. 31 1, objecting 
that certain kabooleats filed by the other party, and 
admitted by the Judge, to show the fanning jummas 
after the first year, had not been attested, and the 
(Defendants) Appellants objecting that the kutkina 
jumma to its full amount had not been realized in the 
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first year, and that they had been charged vvitli the 
jumma of Tolah Purvez Khan^ and other mouzahs 
not in their possession. On tlie whole, we conceive 
the best course is to return the case to the Judge, 
with instructions that he call on the Bankers to duly 
life and attest their own account-books, which show 
the actual receipts by them on account oi this mchal 
under the mortgage ; that these accounts be taken 
together with those ol Roy Rum Kisken Doss^ showing 
the collections from the ineual, some ot which papers 
he appears already to have liled, though they have been 
unnoticed by the Judge, and let unauthenticated and 
unattested. The kabooLeats which Roy Ram Kisken 
Doss has liled to show the iarming jummas under him 
alter the kutkina leases lirst granted had tallen, should 
also be inquired into and attested, all with relerence 
to the provisions ot section ti, Ben. Reg. XV., of 
1793; and in conducting this inquiry and verifying 
the accounts the Judge can apply the provisions of 
sec. 5, Act, No. XiX. of 1853.'’ 

Mr. Sconce added an additional note as to the 
manner in which the accounts should, in his opinion, 
be taken. 

there was no appeal from this decree, the effect 
of which was, that the Defendants to the suit 
admitted their liability as Mortgagees in possession to 
hie and prove, as provided by sec. ii, Ben. Reg. XV., 
of 1793, the accounts showing the actual collection 
made an expenses incurred during the period to 
which the suit related. 

Upon the suit going back to the Zitlali Court after 
such second remand, all the parties benehcially inte- 
rested in the principal moneys and interest secured by 
the mortgage showed a very strong disinclination to 
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be sworn to the accounts. And it was alleged that 
Roy Ram Kishen Doss was at Benares^ and by rea- 
son of his extreme old age he has desirous of staying 
there. The Judge of the Civil Court, by a proceeding, 
dated the 26th of June^ in 1859, excused the personal 
attendance of the parties beneficially interested, but 
declared that the presence of Roy Ram Kishen Doss 
was absolutely necessary. But Roy Ram Kishen 
Doss having obtained a medical certificate, the Civil 
Court ultimately directed a commission to issue for 
his examination, and transmitted formal interroga- 
tories, together with the Books of the Banking house, 
for the purpose of such examination. Such a course of 
procedure precluded any cross-examination of the 
witness. The examination consisted of the answers 
to three questions. In his deposition, Roy Ram 
Kishen Doss identified twenty Books as showing 
the accounts of collections made during the period to 
which the suit related. The Books so sent did not 
appear to have been withdrawn from the precincts of 
the Court of Benares^ yet Roy Ram Kishen Doss 
deposed to having fully examined the Books, and to 
having made up an abstract showing the results of the 
accounts therein contained. By his own admission 
he had not seen the Books before for a period of more 
than five years. He did not allege, that the entries 
in the Books had been made by him or under his 
superintendence. By his evidence it appeared that, 
not only was no part of the principal moneys secured 
by mortgage discharged, but that, in addition, at 
least Rs. 7,000 were due in respect of the principal, 
and Rs. 13,900 were due as interest. On behalf 
of the Mortgagees, nine witnesses employed in their 
Banking business at Chuprah were called to prove 
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the correctness of the entries in the twenty Books 
produced. Some ol these witnesses could not read 
or write, and none of the witnesses were in a posi- 
tion to depose to the alleged entries in the Books, 
which included the receipts under the mortgage. 
No witnesses were called to prove the actual receipts 
and disbursements. 

On the 20th of May, 1859, the Zillah Judge, 
Mr. H. Atherton, for the third time pronounced 
judgment in the suit. Sucli judgment was as follows : 
— “ The account of the sums which I considered the 
Mortgagees should be held to havt* realized was pre- 
pared in consequence of the Court's decision of the 
23rd of December, 1852. having determined that the 
sums actually realized from the Rvots should he 
ascertained where a middleman had been created 


between the Mortgagees and the Ryots ; and in the case 
in which that rule was made no fraud was established 
as the ground of its necessity. I, therefore, con- 
sidered that it was necessary to hold the Mortgagees 
answerable for the account of settlements made by 
them with the Farmers, and such further profits as 
the Farmers might themselves have obtained. The 
Mortgagees from the first, object that many of tlie 
farming leases made by them broke down, and that 
they never realized the sums agreed to be paid by 
the Farmers ; but it seemed to me, that they should 
be held answerable for the arrangements made by 
themselves, and that they should be held to have 
received the sums engaged for. The Mortgagees have 
now given in their Books and accounts, proved by 
those who have had the management of their affairs 
and declared to be correct ; and these show, as the 
Mortgagees have all along declared, that the sum^ 
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realized from the mortgaged villages do not, after 
deducting expenses of management and payment of 
the Government malguzary^ equal the amount of 
interest due on the advance made to the Plaintiffs ; 
and the question is, Can these books and accounts 
be accepted ? The Plaintiffs in argument do not deny, 
that the Mortgagees gave to the parties whose 

kabooleats are produced ; but they say, that the leases 
were fraudulent : there is, however, no proof of this 
— nothing to show clearly, that during the time 
embraced by the suit the Mortgagees actually realized 
more than their accounts 'show — though balances 
could, of course, be recovered afterwards ; and suits, 
it is alleged, have since been going on against some 
of the Farmers holding under the Mortgagees. But 
the actual receipts to the date of suit have now, by 
the Court’s orders, to be considered, and under all 
circumstances of the case, I think the collections 
according to the Defendants' account Books should, 
to a certain extent, be admitted. As I explained in 
my former decision, it is impossible to determine with 
anything like accuracy what sums may have been 
actually realized from the Ryots in any particular 
village, by the parties entitled to collect them, during 
a series of years ; but there are in this case data on 
which a fair opinion may be formed as to the Mort- 
gagees' receipts, and I think the Plaintiffs may, with 
strict fairness, be bound by their own Mortgage Bond, 
since it is well known that whenever a property is 
mortgaged by a Zemindar^ and the deed does not ex- 
pressly state that during a certain period principal 
and interest are to be realized from the proceeds, the 
Zernindar, on receipt of an advance, makes over pro- 
perty of such value that the yearly proceeds, as nearly 
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as ran he calculalnl, equal llio intnost tif tlu* .uKaiu c. 
Now the PlaintilTs, by their Mortmain* IJond, a^iei d, 
at the end of the twenty years, lo repay the advaiue 
in one sum, and tlie stipulated jumma was just enough 
to cover the interest of tlic loan, and the Government 
revenue, payable by the Mortgagees. The Plaintilfs, 
as shown in my former decision, acted with had faith 
in representing the Mofussil assets of the villages at 
Rs. 35,067, and having so acted, may, 1 think, l)e 
held to have made over to the Mt)rtgaga<:^ property tlic 
proceeds of which would about etjual the intends! on 
the advance ; and in this case I think, as the actual 
receipts, according to the account-hooks, do not show 
an excess beyond the amount due for interest, the 
Mortgagees must be held not to have received more 
during the years of which the suit a|)p!ies, but I 
would hold Plaintiffs free of all claim on account of 
the balance of interest, Rs. 13,914, said by the De- 
fendants to be due to them up to date of suit. The 
Plaintiffs cannot show by receipts of the Mortgagees 
that, during the period under review, sums have been 
realized by them which arc not entered in their ac- 
counts ; and in such a case as this no less satisfactory 
proof can be admitted as invalidating the accounts 
declared to be correct by those who have prepared 
them. The Principals themselves have, it is as- 
serted, and such assertion is not denied, never acted 
directly in this matter. They reside at Cawnpore, 
Lucknow, and Muttra, and their Hanking business at 
dilTerent places is managed by their Agents, whose 
accounts they accept and declare to be true to the 
best of their belief. Holding, then, that it is not 
proved, that the Defendants, during the time embraced 
by the suit, have realized any portion of the principal, 
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1 ilisiniss tlie elnim, with the Defendants' costs, and 
interest till realization.” 

l^rom this decision the appealed to the 

Sudder Deivanny Ada'whit^ 7xx\A on the 28th of June, 
1862, three of the Judges of that Court, consisting of 
Messrs. Trevor, Kemp, and Sefon-Karr, gave judg- 
ment on t!ie appeal as follows: — “We are unanimously 
of opinion, that the accounts filed in this case are not 
such accounts as the law requires to be furnished by 
a Mortgagee. The law, sec. XI., Ben. Reg. XV., of 
* 793j clear and unmistakable terms, requires the 
Mortgagee to deliver accounts of the 'gross receipts,' 
and of liis expenditure. 'Gross receipts' we hold 
to mean, the gross sums paid by the tenantry of the 
estate mortgaged. It is the positive duty of a 
Mortgagee to file full and complete accounts, and 
such accounts must be attested by the Mortgagee; 
the attestation of an Agent or Servant is wholly in- 
sufheient. The Mortgagees have not been able to 
show us any invincible disability on their part to 
perform the mandatory requirements of the law. The 
banking Rooks filed by the Mortgagees were not filed 
with the answer, but elqven years after the institution 
of the suit ; and even admitting that these accounts 
arc above suspicion, they are not the accounts which 
the law requires a Mortgagee to furnish. It is true, 
that Roy Ram Kishen Doss, the Gomashtah of the 
Mortgagees, has deposed to the truth and correct- 
ness of these accounts ; but, as stated above, if 
such accounts are not the accounts which the law 
expects, then the attestation of the Servant of the 
Mortgagees is worth nothing. An attempt has been 
made by the Pleader of the Mortgagees to shift the 
responsibility of furnishing the accounts required by 
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the law upon Roy Ram Kishen Doss. Il lias het'n 
urged, Hint Hie Bankers had nothing to do with Hie 
ticca lease, or with the Alofussil nianageincnt of 
the mortgaged properties, and that they have tiled 
all the ac'counls in their jiower. \\^^ however, find 
that this Court, in 1852, ruled that the mortgage^ 
and ticca lease were not separate transaelions, hut 
one transaction, entered into with a view of evading 
tlic usury laws. We, therefore, must hold the Mort- 
gagees, and not their Servant, Roy Ram Kishen Doss, 
to be the parties responsible for the due fuHilnu nt of 
the requirements of the law ; and as they have with- 
held the accounts of the gross Mofnssil receijits and 
expenditure, which accounts, if filed, would be the 
best and only legal evidence, the presumption is, that 
the production of these accounts would not bear out 
their plea of non-liquidation of the loan with interest 
from the usufruct of the mortgaged pro|)erlies. \\c, 
therefore, proceed to estimate, in the best mode avail- 
able, from the evidence adduced by the Plaintiffs, 
what amount has been realized on account of prin- 
cipal and interest by the Mortgagees. fiie Plaintiffs 
(the Mortgagors) have liled a detailed account of the 
sums received on account of principal and interest by 
the Mortgagees. This account embraces a period 
from 1245 Fusty to 1254 Fusty. The sums recovered 
on account of principal and interest for eacli year 

ft 

of account are exhibited, and the result is, that the 
whole sum advanced, or Rs. 1,50,000, with interest 
at the rate of 12 annas per ynensem, or 9 percent, 
per annum, had been more than recovered from the 
usufruct of the niortgagt:d properties. I hi' Pleaders 
of the Respondents (.'\])[U‘llanls) admit the ficccL lease 
?uid the kulkina lease, and these document*- ihow the 
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gross assets of the mortgaged properties, together 
with the sum available after payment of the Govern- 
ment revenue for thi- gradual liquidation of the sum 
advanced, with the stipulated interest. The general 
correctness of these accounts has not been impugned 
by the pleaders of the Respondents (Appellants) ; 
but it was argued, that if the mortgage and ticca. \casQ 

transactions arc to be held one, and not separate, and 

entered into to evade the usury laws, the condition 
to limiting the interest to 9 per cent, per annum 
should be set aside, and the full legal interest be 
allowed; that if the calculation of interest be made 
at the rate of \2 per cent., instead of 9 per cent., the 
balance would be against the Mortgagors. This 
point, however, was decided by the Court in 1852; 
further, section 5, Ben. Reg. XV., of 1 793, rules that 
no higher interest than that stipulated between the 
parties is to be decreed. Holding, for the above 
reasons, that the Mortgagees have wholly failed to 
comply with the requirements of the law^ and that 
there has been sufficient pritnd facie and unrebutted 
evidence adduced on the part of the Plaintiffs (the 
Mortgagors) to show that the loan, with interest, has 
been fully liquidated ; we, in reversal of the decision 
of the Judge, decree to the Plaintiffs re-entry over 
such of the mortgaged estates as have not passed 
into the hands of the Aj^pellants in Nos. 431. and 
432, with costs of both Courts.” 

Subsequently Baboo Juf^gutputtee Singh, one of 

the original Plaintiffs in the suit, died, and the Re- 

% 

s|)ondents. Baboo Sree Kishen Singh, Baboo Baichoo 
Singh, and Baboo Joogul hishorc Singh, were sub- 
stituted as parties in his place, Shah Riighoobur 
PyaJ, one of the original Defendants, also died ; and 
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liis Sun, then Shah Fuquecr Chand, was sub- 
stituted in his place ; and Roy Ram Kishcn /Jo^s 

also died, and his Widow, Doorga Dubi^ was sub- 
stituted as a party in his place. 

The Appellants presented to the Sadder Dewanny 
A-dawlat tlie ordinary petition for leave to appeal to 
England, and the other Defendants, Shah Mukhun 
Lall and Fa queer C handy also presented a separate 
petition to the Court for the same [)urj)ose, and leave 
to appeal was respectively granted. The represen- 
tative of Roy Ram Kishen Doss did not appeal. 

As the interests of the Appellants in tlie matters 
in question were similar, though not identical, the 
appeals were lieard together. 
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Sir R. Palniery Q.C., and Air. I.cithy for the 

Appellants, Shah Mukhun Lall and Shah 
huqueer Chand. 


Our contention is. that the onus of proving the 
liquidation of the whole of the mortgage det)t" and 
interest lay on the Plaintiffs in order to entitle them 
to a decree for the redemption of the mortgage and 
])osscssion, which they failed to do, Forbes v. Amce- 

roonissa Bcoum (a). It appears, however, on the con- 
trary, from the accounts filed and the evidence, that a 

large balance, in respect of the mortgage debt, was still 
remaining due when the suit was commenced The 
mortg.ige accounts (lied by the Defendants, as heirs 
of the Mortgagees, and by their Agent and Trustee, 
Roy Ram Kishcn Doss, were the proper accounts i 
and they wore duly verld. d with ref. rcncc to the 
< ircumstances of the cas,- The lute, lorutory decree 
of the late Suihler Couri of the _>bth of flctoh 

D) 10 Moore’s liid. ,\pp Cases, s p. 
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*857, remanding the suit, and directing the Mort- 
gagees to verify their accounts, was founded in error. 
It is true no appeal was taken from that decree with 
respect to the operation of the nth section of the 
Ben. Reg, XV. of 1793, and the Act, No. XIX. of 


*^ 53 » 5, yet it is not now too late on an appeal from 

the final decree to impeach that decree, Jones v. Gough 
(a) \ Forbes y. Ameeroonissa Begum (b) ; Maharajah 
Moheshur Sing v. The Bengal Governtnenl (c). The 
accounts were rendered under the Act, No. XIX. of 
*^ 53 ‘ Even if the final decree of the Sucider Court 
appealed from was right in deciding that the mortgage 
accounts were neither proper accounts nor properly 
verified, which we deny, yet the decree was wrong in 
not remanding the suit to the Ziilah Court, in order 
that the proper accounts might be filed and verilied, 


instead of decreeing, as it did, in favour of the Plain- 
tiffs for redemption of the mortgage and possession 
of the mortgaged lands. 


Mr. Charles G. Smith appeared for the other 
Appellants, Shah Koondiin Lall and Shah 
Phoondun LalL but was not heard. 

Mr. Kajfj Q.C., and Mr. PontifeXy for the 
Respondents. 

As the original transaction of mortgage has been 
held by the Courts below to have been merely a 
contrivance to enable the Mortgagees to extract from 
the Mortgagors more than the legal rate of interest, 
it was an infraction of the law of usury, and, there- 
fore, void under the provisions of Ben. Reg. XV. of 


(rt) 3 Moore’s P. C. Cases (N. S.), i. 
( 5 ) 10 Moore’s Ind. App. Cases, 3.^0. 
{f) 7 Moore’s Jnd. App. Cases, 283. 
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' 79 Ji sec. g; Jl'/se v, Kisfu'iikoowdr Bom (i/) ; aiul 
conscguenlly, the A|)i)ellants are not lej^rally i milled si^ 

to require payment from the Respondents either of 
principal or interest. The allegations in the plaint 

^ 1 , 1 , , r » HABooSKne 

and the evidence adduced by the Singhs, showed Kidhkn 
that the mortgage loan, with interest, had been fully 
liquidateil ; and, therefore, it having been jiroved 
that the mortgaged property was let at an annual 
rent of Ks. 35 '®^ 7 i tl'C commencement of the 
mortgage transaction, the onus was on the A[3pellants 
to show that such was not the aggregate rent during the 
whole period of their possession, Forbes v. Ameeroo- 
ntssa hcgiini i^b) ; the onziS is on the Mortgagees in 
liossession to prove that the principal and interest is 
not paid by perception of the profits, Blackwell v. 

Bo-iVes (c) ; and in tlie absence of proper accounts, which 
the Mortgagees were bound to file, Ben. Reg. XV. of 
1 793, sec. 1 1 ; Gould v. Tancred {d) ; which could be 
the only legal evidence against the Respondents, having 
failed to show that the aggregate rents during such 
period did not amount to Rs. 35,067, the accounts 
stated by the Respondents must be accepted. In a 
loan transaction of such magnitude, it is not credible 
that the lenders would not, previously to advancing 
the mortgage money, have inquired into the income 
derivable from the property mortgaged, or that in 
one of the instruments connected with the transaction 
they would have permitted such income to be stated 
at that sum, without having satisfied themselves that 
such amount was capable of being realized. In such 
a transaction originally fraudulent, and under the 

(<i) 4 Moores Ind. App. Cases, 201, 218. 

{fi) 10 Moore's Ind. App. Cases, 340, 358. 

(C-) sa Cases in Ch., ,725. 
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circumstances connected therewith, it cannot be sup- 
posed that the Mortgagees did not keep full and 
correct accounts of the gross receipts from, and the 
expenditure and outgoings incurred in respect to, the 
property mortgaged. The neglect of the Appellants 
to file such accounts makes the presumption inevitable 
that such accounts, if they had been filed, would 
have supported the case made by the Respondents. 


Sir R, Palmer^ Q.C., in reply. 


18th Jnn., 
i80y. 



Judgment having been reserved, was now de- 
livered by 

The Right Hon. Lord Chelmsrord. 


This is an appeal in a mortgage suit instituted more 
than twenty years ago. The original Plaintiffs, the 
Mortgagors, named Singhsy sued in the Court of the 
Sudder Ameen of the Zillah Sarun^ the representatives 
of the original Mortgagees named Laiiy who were emi- 
nent Bankers, having coties in various parts of Indiay 
and also one Roy Rain Kishen DosSy the Gomashtah of 
the firm, to cancel on redemption three several instru- 
ments, viz., the Mortgage deed, lease, and agreement 
named in the plaint, and which will hereafter be more 
particularly described. These instruments the Plain- 
tiffs alleged to constitute one mortgage security of the 
Bankers, the Lull Defendants. All the Defendants 
asserted, however, as to two of these instruments, viz., 
the lease and the agreement, a different title and inte- 
rest, conferring a separate interest, as distinct from the 
Bankers, on their Gomasktahy the last Defendant. 

The lease bore date the 16th of Mayy 1837 ; it was for 
twenty years, and reserved a rent of S. Rs. 24,858 loa., 
payable to the Singhs by the Gomashtah. The mort- 
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gage deed bore date the 5th of yunCy in the same year, 
and pledged the same property also for twenty years 
to the Bankers, to secure a loan of S. Rs. 150,000 
from them to the Singhs. The interest reserved was 
nine per cent. Ostensibly, the Mortgagt'es w('re 
entitled to the rent alone, the surplus of which, after 
deducting the Government revenue, left a balance of 

exactly the sum calculable as interest on th<* 
loan at nine per cent. Roy Ram Kishen Doss granted, 
as apparently a subsidiary arrangement, suh-l(*as(‘s to 
certain Kutkinadars, nomine(*s of the Mort<raLrors. at 
rents aggregating S. Rs. 35,067 ; and the Mortgagors 
guaranteecl to him those receipts of rent. OstensibU', 
therefore, the several instruments evidenced a mort- 
gage transaction, providing only for interest alone 
from the usufruct, leaving the principal debt to !)e 
paid otherwise in full, and a benelicial lease* in the 

ing an annual profit of Rs. 10,200. 
All the Defendants insisted that the ostensible was 
also the real character of the instruments. 

The Ikrarnamah was executed by the Mortgas^ors, 
the Sin^rhs, to the Gomastah on llie 2qlli of August, 
in the same year, as a security to cover certain loss<'s 
incurred or anticipated from adverse claims, for the 
due payment of their rents by the sub-lessees, tlie 
Kutkinadars, and for a further advance of f^s. 7,000, 
bearing an interest of twelve per cent. The Plaintiffs 
sought also to recover possession, alleging the Mort- 
gagees, the Lall Defendants, whom they treated as 
Mortgagees in possession, to be satisfied from the 
usufruct, and further claimed as mesne profits a 
small alleged surplus from the same source. 


This 

before 


claim, then, 
the twenty 


of the Mortgagors to redeem 
years were past, was denied in 

27 
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respect of all that the lease covered, which was the 
whole that the mortgage deed included. The suit 
further raised these questions : at what rate of 
interest, whether nine per cent, or a higher rate, the 
Plaintiffs were entitled at any time to redeem ; 
whether the loan was at usurious interest ; and 
whether the several instruments were a device or 
means, within section g of Ben. Reg. XV. of 1793, 
to conceal usury, and so evade the Usury laws. 

The suit, therefore, involved issues of title, and not 
simply one of payment on an admitted title to redeem 
under a contract, raising no question as to the terms 
of redemption. 

The suit was heard in the Sudder Ameen' s Qawxi, 
which decided in the Defendants^ favour on all the 
issues. From that decision there was an appeal to 
the Sudder Dewanny Adawlut, which decided that 
the three instruments formed one mortgage security, 
as alleged in the plaint, and were a device to conceal 
usury, that the contract was usurious, but that as 
the plaint was for redemption, the Mortgage was 

redeemable on payment of the principal and nine per 
ccnt.y the interest expressed to be payable in the 

Mortgage deed ; and the Court, reversing the find- 
ing, sent the case back to be tried in the Court 

below on the inquiries which it directed, and which 
were limited in effect to satisfaction of the Mortgage 
at the date of suit. The cause was then transferred 
from the Arneen' s Court to that of the Zillah Judge, 
who, before he proceeded to try the question sub- 
mitted to him, called for the accounts of the gross 
receipts and disbursements directed by Regulation 
XV. of 1793, sec. II. The Defendants, who subse- 

quently renewed the dispute as to the unity of the 
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title, declared thcinselves unable to j^ive the accounts 
demanded of them. I he Jud^e then deputed an 
Amecn to take an account ol. and report as to the 
receipts. 1 lie Ameeu reported, aiul found that the 
Defendants were overpaid, to a much lar^a r amount 
than the PlaintifYs' owii case declared them to be. 
1 he Court rejected that report, went itself into the 
inquiry, found the l^laintiffs still indebted on the 
account, and dismissed the suit, i'rom that decision 
there was again an appeal to the Sudder Court, 
which reversed that decision, directed that the 
accounts should be produced, and further, directed 
certain additional inquiries to be made, the precise 
character of which need not here be stated. The 
cause was again heard, after much preliminarv liti- 
gation as to the nature of the accounts required, and 
the proper mode of verifying them. 

1 he Court again decreed in favour of the Defen- 
dants, declaring a considerable sum, e.xceeding 
Rs. 50,000 to be still due, and on that ground dis- 
missed the Plaintiffs’ suit with costs, without any 
declaration as to title. From this decision the 
Plaintiffs, and also the Defendants, appealed to the 
Sudder Court, the Defendants raising anew their 
contention as to the rate of interest, that twelve 
cent, should be declared to be the due rate. The 
Sudder decided the case in favour of the Plaintiffs, 
and decreed their claim in full, except as to the 

wasilat, and from that last decision the present 
appeal is brought. 

The accounts received in the Court below were 
declared by the Sudder Court not to be the proper 
accounts, and that Court considered itself entitled 
to presume, from the non-production of the right 
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accounts, that they, if produced, would show the 
mortgage satisfied. The statement of the rental 
and the accounts annexed to the plaint formed the 
basis of the decision, the correctness of which, as to 
the amount of income in the time of the Mortgagor’s 
possession, they considered to be primd facte estab- 
lished. The accounts actually rendered were tlie 
Banking Books of the Defendants’ Banking firm, 
containing a statement of their receipts ; and the 
accounts of the Gomastah of the Bankers, who was, 
in truth, the person, as Manager, best acquainted 
with the transactions, and a Trustee, as it was found 
in effect, for the Mortgagees. He was examined 
under a commission, and deposed to the correctness 
of the accounts which he gave in. The existence of 

any other accounts did not appear. 

As the Regulation required the Mortgagees to 
swear to the accounts, the Court considered the 
attestation by the Gomastah insufficient. On this 
last appeal to the Sudder, the question of the rate of 
interest was again raised by the Defendants in their 
objection to the appeal; the Judges said they had 
already decided the question, and again declared 
that they abided by their decision, thinking it 
correct. They expressed no opinion whether they 
were excluded by their procedure from reconsidering 
the matter on a new appeal to them. It is not at all 
material to the decision of this case to determine, 
whether they could or could not have entered into 
that question, in any way, had they thought their 
previous opinion on the point erroneous. Their 
Lordships think, that the question as to the interest 
is open on this appeal, though the Plaintiffs might 
have appealed, and did not, from the Interlocutory 
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decree on the |>oint. This point is governed and 
settled by the cases of Forhes v. Ameroopiissa Bi'num 
(lo Moore’s Ind. App. Cases, 340) and Maharajah 
Moheshur Si ng The Bengal Government ( 7 

Moore’s Ind. App. Cases 283). 

The first question to he determined by their 
Lordships is, whether the decision of the Sudder 
Dewanny Adaiolut, that the interest must be cal- 
culated at nine per cent, only, is correct. It is clear, 
that if the Mortgagees had been suing the Mortgagor 
on the mortgage deed for the debt, they could have 
recovered no higher rate of interest than nine per 
cent., the contract being in writing, and incapable of 
being varied by parol evidence ; but this is by no 
means decisive of the question ; for supposing that 
the extra profits on the several engagements forming 
one mortgage security had amounted only in the 
whole to three per cent., making up twelve per cent. 
only in all, precisely the same consequence would 
have ensued ; the reserved interest would have been 
correctly viewed as constituting part only of the profit, 
and as such would have been all that the parties 
stipulated for as to that part of the transaction, but 
it would not have measured the stipulated return for 
the loan annually. The rules of evidence, and the 
law of estoppel, forbid any addition to, or variation 
from, deeds or written contracts. The law, however, 
furnishes exceptions to its own salutary protection ; 
one of which is, when one party, for the advancement 
of justice, is permitted to remove the blind which 
hides the real transaction ; as, for instance, in cases 
of fraud, illegality, and redemption, in such cases the 
maxim applies, that a man cannot both affirm and 
disaffirm the same transaction, show its true nature 
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for his own relief, and insist on its apparent character 
to prejudice his adversary. This principle, so just 
and reasonable in itself, and often expressed in the 
terms, that you cannot both approbate and reprobate 
the same transaction, has been applied by their 
Lordships in this Committee to the consideration of 
Indian appeals, as one applicable also in the Courts 
of that country, which are to administer justice 
according to equity and good conscience. The maxim 
is founded, not so much on any positive law, as on 
the broad and universally applicable principles of 
justice. The case of Forbes v. Ameroonissa Begum 
(lo Moore’s Ind. App. Cases, 356) furnishes one 
instance of this doctrine having been so applied, 
where it is said in the judgment of their Lordships, 
— “The Respondent cannot both repudiate the 
obligations of the lease, and claim the benefit of it.” 
Unless, therefore, some positive law has said that in 
cases similar to the present, the written engagement, 
though not extending to the whole profit stipulated, 
must be adhered to against the Defendant, though 
the Plaintiff may go beyond it, to show the full 
extent of the profit, and so to be relieved from the 
consequences of his actual contract, their Lordships 
must hold, that the bargain disclosed should be per- 
formed so far as the law allows ; in other words, that 

twelve per cent, was in this instance the interest to 
be computed. 

The decision of the Judges of the Sudder Dewanny 
Adawlut on this point, was founded, not on any grounds 
of equity, but upon their construction of the Law. 
They considered that they were bound, by the terms 
of the 5th section of Regulation XV. of 1793, to 
give no more than the interest stipulated, and that 
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nine per cent, was that rate of interest, thus in 

reality begging the question in dispute. 'I'lieir 
Lordships have, therefore, to consider tlie real 
meaning of the words used in that section, which 
meaning will he best ascertained by an exatnination 
of other parts of that Regulation. 

In India, amongst tho Hindoos, tin- restriction as 
to interest by their law w;is, that interest stop|)ed 

when it equalled the loan. The interference with 
the rate of interest is, therefore, a thing of positive 
law, and cannot be extended beyond the provisions 
of the Regulation. By the 2nd section of the 

Regulation in question, a minimum rate of interest, 
and that a high one, much in excess of twelve per 
cent., was directed to be decreed ; ;md by the 3rd 
the maximum rate of interest was reduced to twelve 
percent., in the case only of debts exceeding 100 
sicca rupees. The rates prescribed by the Regulation 
in the several cases enumerated, were (ixed rates, 
con-stituting both a maximum and minimum in the 
cases aforesaid, which were limited to contracts 
between, and prior to, named dates. Then, by the 

4th section, in causes of action arising on or after the 
ist -January, ,793, the Courts were not to decree 
any interest on any sum whatever, above the rate of 
twelve per cent, per annum. From that time this 
was the limit beyond which no claim to interest 
could be enforced in respect to contracts entered into 
after that date ; and it practically governed other 
cases where interest could be decreed, irrespective of 
contract. But inasmuch as the words of the earlier 
sections standing alone might seem to prescribe a rate 
of interest irrespective of agreement, and so lead to 
misapprehension of the meaning of the law the 
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framers of it, by the 5lh section, declared further, 
that if a lower rate of interest than any of the rates 
authorized to be awarded shall have been stipulated 
between the parties, no higher rate of interest than 
the rate so stipulated is to be decreed. This plainly 
relates to the real agreement between the parties, 
constitutini^ an actual legal stipulation ; for it con- 
stitutes a limitation of the 4th section, as well as of 
the others. It does not extend to the cases comprised 
within the 9th section, where a device or means are 
used to disguise the real contract as to interest, for 
the provisions are inconsistent. The language of 
the 5th section would be violated by a construction 
of the word “ stipulated," which would confine it 
to “ expressed " Such a construction would be an 
extension of a penal enactment to a case not within 
its language and obvious objects, and that where 
another section did provide for the case before the 
Court. 

The 6th, 7th, and 9th sections apply in terms to 
remedies in suits brought to enforce, not to suits 
brought for relief against a contract. To bring a 
case within the 8th section, the excess must be speci- 
fied in the contract itself. The 9th section does not 
declare the contract itself void, nor direct any pledge 
to be returned, without redemption. The loth 
section furnishes an argument, that such was not the 
design. But even if this did not appear, a penal law, 
and especially one of so peculiar a character as that 
contained in the 9th section of this Regulation, is not 
one to be extended by construction. This section is 
one in ppenam against the concealment of the usury : 
for the open violation of the Regulation entails, under 
section 8, only a forfeiture of interest. If the 9th 
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section were so extended hv constriu'tion as to In- 
validate the contract itself, and make it. and the con- 
veyance ^Iso obtained under it, null and void, then, 
inasmuch as there are no sa\in^ words, an innocent 
purchaser without notice, from the Mortgagee, [)\ 
assignment of th^ pledge, would be unable to retain 
it, even for the just debt and legal interest. 'I'heir 
Lordships, therefore, think that the onlv section of 
the Regulation at all app!i('able tii tlie [)reseni suit 
brought by a F^IaintitT to set aside his conlrat t, and 
have restitution of the pledge on terms of redemption, 
is the loth section. If anv case \ver(‘ needed to 

w 

enforce so plain a rule (which, however, has been 
questioned), that of Eshenchunder Sin^h v. Shamn- 
churn Hhuttoo (11 Moon* s Ind. ‘^Pl>- Cases 20) 
emphatically points out, in the language of Lord 
\Vestbi 4 ry^ the absolute necessitv that th(‘ deter- 
ininations in a cause should he tounded on a case 
either to be found in the pleadings, or invoKed in or 
consistent with the case thereby made.” The present 
suit is one for redemption, not for declaring a for- 
feiture, and must be decided according to the rules 
applicable to the former suit. If the transaction 
were simply void, and no estate at all passed, it is 
obvious that the remedy to recover the land would he 
a possessory suit, against which limitation would run 
from the moment of entry. It cannot be treated as 
a voidable or redeemable estate between Mortgagor 
and Mortgagee, for one purpose, viz., to escape the 
limitation law, and as a void estate for another. If 
the estate in the lands created by the lease can be 
determined before the expiration of the twenty years, 
that can only be effected by coming to the Court for 
equitable relief, and submitting to the usual terms on 

28 
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which such relief is granted. What, then, are these 
terms ? The Court will not, in the interests of 
justice, permit inconsistency and untruth of state- 
ment : will not permit a Plaintiff to say, “ I promised 
to give the Defendant fourteen per cent, on his loan 
to me,” and seek relief against him on that allegation; 
and permit him also the next instant to say, “the 
contract is expressed for nine per cent.y and I will tie 
my Opponent down to that term,” that lower rate 
must be deemed to have been stipulated, and so to 
form the measure of his right to interest. The reply 
to this will be, “ you have told us what the real 
bargain was, and on this statement you have made 
your application for relief, which you can obtain only 
on equitable grounds.” Their Lordships find in the 
Regulations no positive law forbidding the application 
of these principles of justice to the case. 

The loth section rather leads to the contrary con- 
clusion, viz., that in a case circumstanced like the 
present, the Mortgagee may retain his pledge until 
he has received out of it his debt, with interest at 
twelve cent. At the time when this Regulation 
was passed, the receipt of profits in lieu of interest 
under a simple usufruct mortgage was common, as 
indeed appears by the introductory words of the 
clause. As to mortgages executed before the 28th 
of March, 1780, the usufruct might be allowed even 
after the Regulation, in lieu of interest up to that 
date. Then, after that date, that dividing point of 
time, and subsequently to it, the character of these 
mortgages suffered a change- The mortgage pos- 


session, instead of enduring by title for the stipu- 
lated time, was made liable to abridgment by satis- 
faction from the usufruct, and a claim to interest 



ON APPEAL EkOM THE EAST INDIES. 



arose in some cases where it did not exist belore. 
The perception of the profits in many cases did not 
constitute receipt of interest, l)ut was in lieu of any. 
Then, as to all usufructuary mortgages to be made 
after the dividing time wliicli was before the Regula- 
tion, it makes also provision, and subjects alike, all 
the enumerated mortgages to cancellation and re- 
demption whenever the principal sum, “ with the 
simple interest due upon it,” shall have been realized 
from the usufruct of the property subsequent to tlie 
28th day ol March, 1 780, or otherwise liquidated 
by the Mortgagor. It applies, then, to all alike, 
though the circumstances of them all were not 
originally similar, subjects them to one pro- 

vision, and imposes interest, in some cases, where 
there was no contract for it before. This section, 
having so provided, drops designedly the words 
“stipulated” and “specified” which would have 
been inappropriate in many of the cases, and uses, 
in more correct language, this expression ; “ the 
simple interest due upon it.” This simple interest 
would, of course, in all cases where no interest w as 
named, be twelve per cent. ; but where a higher rate 
was named, against which the usufruct was to be a 
set-off, that is, a receipt “ in lieu ” of it, the reduced 
rate would be twelve per cent., and all interest alike 
would be “due by force of the enactment, even 
where interest did noi exist before; therefore, as this 
is the case of an usufructuary mortgage, by means of 
which a profit higher than the return of twelve per 
cent, was to be made, and as relief is sought, viz., to 
have the pledge restored as cancelled or redeemed bv 
satisfaction of the usufruct, the clause which is most 
closely applicable to the claim is the loth section, the 
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terms of which are large enough to embrace, and 
were designed, in fact, to embrace, some cases where 
the law itself made the interest “ due.” The Regu- 
lation, then, rather seems to favour than prohibit 
the restoration of the pledge, on the Court terms, 
that is, on reduced terms of interest imposed by the 
law. The real transaction appearing, and no pro- 
hibitory law intervening, the Court is left free to do 
justice in the particular case, and if the spirit of 
the loth section regulate the case, it will sanction a 
redemption at the higher rate, allowing the actual 
contract so far as the law allows it. For the above 
reasons their F.ordships think the interest should 
have been calculated at the higher rate of twelve per 
cent. 

This view of the case would suffice to show, on the 
f^laintiffs’ own estimate, that the decree appealed 
from cannot be maintained, since the allowance of 
twelve per cent, would, on that account annexed to 
the plaint, show that the mortgage was not fully 
satisfied at the date of the institution of the suit. 


Their Lordships, however, must proceed to consider 
the other objections urged to the decree, and to view 
the conduct of the parties through this long pro- 
tracted litigation w ith a view to their decision on the 
subject of costs. 

The suit was brought to establish the title to 
redeem, for cancellation of the instruments, for pos- 
session of the lands, and payment of a small estimated 
surplus. It lay on the Plaintiffs to show that the 
Mortgagees were paid in full, out of their receipts. 
It was not also a suit to make the Mortgagees charge- 


able for non-receipt of profits, which they might 
have received with common care and attention. A 
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Mortsasree is nol an assuror of the i ontiiiuation ol 

o o 

the same rate of profit which his Morlgagor was 
able to raise. Much depends, in India^ on personal 
qualities. The very change of. management and 
possession may cause a falling-off of receipts, 'riiere- 
fore, an estimate of a preceding rental does not 
suffice to show actual receipts, yet it is on this 
fallacious estimate, at the outset, that the calculation 
of the Plaintiffs, which they annexed to their plaint, 
proceeds. Again, the Plaintiffs make no deduction 
for those parts of the pledged property which turned 
out to be subject to prior charges, and the calculation 
of interest proceeded also on a wrong basis. Had 
these defects, apparent on the face of the plaint, been 
duly dealt with at the inception of tlie case, this long 
litigation might have been, if not ended, limited at 
least at an earlier stage, it is, on the other hand, to 
be remembered that the Plaintiffs claimed in their 
suit to have the character of the mortgage itself 
ascertained and decreed. In this they have suc- 
ceeded, against a long, vain, and unfounded opposi- 
tion, for the case of the Defendants, on this part of 
the case, when closely investigated, is found incon- 
sistent. It is not credible that the Bankers would 
take, for so large a loan, a security M’hich, on their 
present statement, has left them always losers, even 
of some part of the interest. The property was in 
the neighbourhood ; the Gomastah was a man of 
business not likely to err so greatly in the valuation 
of the pledge : therefore, to this part of the claim a 
groundless defence was made, which has failed, and 
the suit has established a very important right in 
the Plaintiffs’ favour, though they have proved to be 
wrong in their estimates of the receipts and the rate 
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oi interest. 1 he conduct of the Mortgagees, in not 

giving in the accounts at an earlier stage, may be 
ascribed to the nature of their defence, and in no 
greater degree exposes them, than that defence itself 
does, to suspicion. if they meant to insist on that 
right, of course they would not have prepared and 
kept their account on an inconsistent principle. A 
great part, therefore, of the obstruction on this sub- 
ject must be ascribed to this, that they viewed the 
transaction in its actual, whilst their Opponents and 
the Court viewed it in its legal, aspect. The case 
does not artord room for supposing that any extor- 
tionate interest was in view, though interest exceed- 
ing the legal rate has been stipulated for. The 
Mortgagees were Bankers, Traders probably, realiz- 
ing in their business a proHt beyond the legal rate 
ol interest, and they may have meant no more than 
to realize a profit proportionate to the risk, in the 
calculation of which the danger of loss by litigation 
cannot be excluded. 

1 he judgment now appealed from mainly proceeds 
on the non-production of the right accounts under 
Regulation XV. of 1793. Their Lordships incline 
to think that provision must, as regards this suit, be 
taken to be still in force and unrepealed by Act, No. 
XXVlll. of 1855. is unnecessary to decide the 
point, as their Lordships think that, assuming it to 
be in full force, it has received, in the judgment 
under review, too strict an interpretation. Assuming 
it to be in force, what was the duty which it imposed 
on the Appellants ? The duty to which they were 
bound by law, in the character ascribed to them by 
the decree, which was not questioned by the Appel- 
lants on this point, was to keep an account of the 
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gross receipts from the property mortgaged, and also 
the expenses of management and preservation. Some 
difficulties might attend a very rigid compliance with 
this Regulation. 1 lieir F^ordships desire to enforce, 
by everything which may fall from them on th e sub- 
ject, the duty, as well as the policy and prudence, of 
keeping as full, complete, and plain an account of 
the transactions attending the management and re- 
ceipts of an estate mortgaged as the nature of the 
case will admit. It is obvious, liowe\er, that the 
language of the section which applies to the common 
case, must receive a construction such as may siifhce 
to accommodate its strict salutary provisions to the 
variable and different natures of estates and posses- 
sion. The gross receipts must be such as the Mort- 
gagor himself, previous to the mortgage, would have 
been entitled to, and if he could not, by reason of an 
intervening Lease, call for the account of the collec- 
tmns, neither can his Mortgagee ; and also, if, at the 
time of the mortgage, a valid engagement, not de- 
signed to exclude accounting, is made by common 
consent, qualifying the nature of the usufructuary 
possession,, the account of the receipts must be sub- 
ject to that modification. The terms of the law are 
evidently not inflexible terms; and in like manner 
must be construed the provision as to the attestation 
of the truth of the accounts, which provision must 
necessarily be flexible, like the former ; for the Mort- 
gagee IS to verify only his gross receipts and his ex- 
penditure, not the rents, nor the extent of arrears, nor 
he causes of such arrears ; he is not, in fact, directed 
then to make out and verify such an account as 
rnight be established against him in a hostile suit 
but only his gross receipts and his expenditure. The 
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per sCj would 
apply to him. What is done by his Agent is done 
by himself, and the accounts of the property managed 
by the Agent, though prepared by the Agent, are 
the Principal's accounts. He, though by delegation, 
must deliver in the accounts, and he must in some 
mode swear or depose that they are true and authentic. 
Must it necessarily be by his own personal oath in all 
cases ? How can he do that if he knows nothing at 
all about them ? He may have no belief, and may 
even suspect them to be false ; for he may suppose 
himself to have been deceived by his Agent. Can 
the Legislature seriously be supposed to have con- 
templated anything so immoral as that a man should 
swear positively to knowledge of that of which he 
has, and can have, no personal knowledge. If it be 
urged that he may swear to his knowledge and belief, 
still that rational permission is a modification and 
expansion of the terms of the law. The words are 
without any exception, and in terms apply to Women, 
Infants, Lunatics, persons out of the Country, and 
others managing necessarily remote possessions, by 
Agents whom they must employ, and in whom they 
may confide. Can the Indian ' Legislature, which 
recognized Gomastahs by legislation, be supposed 
ignorant of their large authority and responsibility ? 
And can it have resolved to make this direction to 
take an oath imperatively obligatory on every Mort- 
gagee alike in every conceivable case ? Their Lord- 
ships think otherwise.. They think that the language 
which, like other provisions of the earlier Regula- 
tions, is curt and applied to the more common cases, 
must, to preserve even the spirit of the enactment 
itself, be construed reasonably, as admitting, in case 


common rule qui facit per a Hum facit 
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of necessity, of some delegation also in the |)erson 
deputed to perform tlie duty of attesting the accounts. 
If the general Manager who did all, and knows all, 
with whom the Mortgagors, with that knowledge, 
contracted, whose name is used, whose acaounis in 
one sense they are, and who, far more than mere repre- 
sentatives, knowing nothing of their own knowledge 
of the transactions, satisfies the spirit of the law by 
swearing to the truth of the accounts, it is such a rea- 
sonable compliance with the spirit of the law, at h ast, 
that its performance, in a case circumstanced like the 
present, by a substitute, furnishes no ground what- 
ever for suspecting malpractice or designed evasion 
of the law, and with that alone their Lordships are 
concerned in this case, since the mere mode of the 
verification has no other importance in this case, 
than as it raises a case of suspicion against the 
accounts themselves. The mere mode of their 
verification, under the circumstances of this case, does 
not raise, m their Lordships’ minds, any distrust. 

e contents of the accounts themselves, however 
furnish more ground for doubting their accuracy’ 
They show the interest alone not covered bv the 
receipts. The Bankers and their Gowa.stah\y^v^ 
experienced men of business. The loan is larc^e 
The property was not likely to be unknown to die 
lenders as to its general productiveness. 

No change of circumstances accounting for so 
great a decline is di.sclosed. and the decision below 
o the udge of the Z///./. Court does not justify 
the conclusion that the whole debt, and some arrears 
o interest, still remain unsatisfied. Some explana- 
Uono this may be afforded by the circumstance 
that the Mortgagees long insisted on a state of 
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accountability very different from that adjudged : 
and there does appear to their Lordships reason for 
thinking the accounts rendered to be so far unsatis- 
factory as to have justified the Court had it directed 
a further inquiry ; that is. supposing the Plaintiff's 
prospect of success in his present suit to have been 
such as might have been prejudiced bv the omission 
to direct that further inquiry. 

Their Lordships, however, think that the Stidder 
Court was not justified in inferring, from the omis- 
sion to render satisfactory accounts, under the cir- 
cumstances of this case, that the mortgage had been 
satisfied when the suit was commenced. Had the 
state of the accounts, and the dealing as to them, 
raised a case of presumptive evidence of payment, 
still the conclusions from the evidence in this case 
cannot be supported : for the calculation of the 
Court is not formed on a correct basis, either as to 
the interest or as to the property ; it makes no de- 
duction for losses which the evidence in the cause dis- 
closes, arising from the partial loss of the property 
pledged, and some litigation which ensued thereon ; 
it excludes, also, the evidence which the suit 
and the inquiries and proceedings subsequently 
to the Interlocutory decree afford, as does also the 
failure of the arrangement, through the instrumen- 
tality of the Katkinadars, that the collections never 
really equalled the gross estimated rental. This 
evidence, so far as it reached, destroyed, pro tanto^ 
the presumptive evidence of the correctness of the 
estimated receipts. Presumptions, even in odtutn 
spoliatoris, have known reasonable limits. They must 
not be conjectures, nor grounded on data which the 

evidence itself shows to be inexact. Had this cape 

• • • * 
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been one in which tlic whole account between these 


parties could be taken, their Lordships would have 
remanded the case for further hearing ; or, had the 
Plaintiffs’ own case disclosed a probability, even, that 
a further hearing could decide it in their favour, 
their Lordships, under its peculiar circumstances, 
would iiave been disposed to adopt the same course 
under some restrictive direction ; but there is not 
the slightest ground lor supposing the income of the 
estate larger than the I^laintifts' own calculation : 
and even assuming that to be incapable ot reduction, 
the allowance ol twelve per cent, involved the dis- 
missal oi his plaint. In general, the dismission of 
a suit should carry with it its consequence of liability 
for the costs, and this case is one brought against 
Mortgagees. Hut, in the opinion of their Lordships, 
the present suit affords several substantial grounds 
tor a departure from that rule. The suit was 
brought, not simply for possession, on an allegation 
of satisfaction from the usufruct, but to establish the 
true relation between the Mortgagors and Mort- 
gagees, the true nature of the case, the disguised 
usury, and the disputed unity in one mortgage title 
of the three several instruments before explained. 
So far it was successful, and it, therefore, cannot be 
ascribed to a litigious, vexatious spirit; it has estab- 
lished points most important to the future true 
adjustment of the mortgage accounts, and cannot be 
said to have been unproductive of future benefit to 


all concerned. And in respect of the costs of tl 
proceedings had in the Courts below subsequently i 
the Interlocutory decree of the 14th of July, 184 

their Lordships have to observe, that those procee( 

ings would have been unnecessary had the Appellan 
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then appealed against the Siidder Court’s decision as 
to the rate ol interest; and, further, that the un- 
satisfactory result ot the inquiries directed by that 
decree, and the failure of the Courts below to 
ascertain by evidence the actual amount of the gross 
collections, are, in some measure, due to the unsatis- 
lactory character of the accounts rendered by the 
Appellants. 

The appeal of the Judge of the Zillah Court 
simply dismisses the Plaintiffs' suit, which, in some 
important parts of it, had succeeded. That judg- 
ment, therefore, cannot be restored without alteration. 
Krrors have been committed in this suit, in a nearly 
equal degree, by both Litigants. 'I'heir Lordships 
think, that the decree of the Sudder Court should be 
reversed, except so far as it reverses the decision of 
the Court below, and that it should be declared, that 
the mortgage, lease, and agreement mentioned in the 
plaint, and there alleged by the Plaintiffs to constitute 
one mortgage security, did constitute that one security ; 
that the Mortgagees were the Lall Defendants, and 
the Defendant, Roy Ram Kishen DosSy was only their 
Agent, and had no interest in the lease or agreement 
distinct from that of the Mortgagees, who are ac- 
countable, as Mortgagees in possession, to the Plain- 
tiffs ill this suit for all moneys received by them in 
respect of the rents and profits of the mortgaged 
property by virtue of the said lease. That the three 
instruments were entered into with a view to evade 
the usury laws by a device or mean, within the 
meaning of the gth section of Regulation XV. of 
1793; and that the Plaintiffs were and are entitled 
to redeem at any time, though before the expiration 
of the twenty years’ term created by the lease, on 
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payment or satisfaction of all that may be due (jii the 
mortgage securities for principal money, interest, and 
costs, such interest to be calculated at twelve per 
cent.; but that, it appearing tliat the Plaintilfs have 
failed to prove that the mortgage debt, witii interest 
and costs, had been satisHed at the time of the insti- 
tution of the suit, the said suit should be dismissed 
without costs, and that the decree of the Court below, 
of dismissal of the Plaintiffs' suit, should be restored, 
so far only as to include that Order of dismissal, with 
the declaration and alteration above stated, and that, 
with a view to the due enforcement of the (Jrder of 
Her Majesty in Council, the High Court should be 
directed to remand the cause to the Court below, and 
to order the decree of dismissal simply to be restored, 
with the above declaratiofi and alteration. And their 
Lordships will further advise Her Majesty, that each 
party should pay their own costs of the appeal to the 


Sudder Court, hereby partly reversed : and that any 
costs of such last appeal as may have been decreed 
and paid, and which are inconsistent with such Order 
of Her Majesty, should be refunded, or otherwise 
dealt with as justice may require. Their Lordships 
think, that the Appellants are entitled to the ordinary 
costs of this appeal ; but they are of opinion, that 
those costs ought not to have been swollen by the 
severance, in defence of the four persons representing 
the original Mortgagees, and the presentation of two 
distinct appeals. They will direct the Registrar to 
tax these costs accordingly. 
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By the Order in Council made on the appeal, it 
was ordered, that the decree of the late Sudder 
Dewanny Adawlut at Calcutta, of the 28th June 
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1862, be reversed, except so far as it reversed 
the decision of the Court below, and that it be 
declared that the mortgage, lease, and agreement 
mentioned in the plaint, and there alleged by the 
Plaintiffs to constitute one mortgage security, did 
constitute that one security, that the Mortgagees were 
the Lall Defendants, and the Defendant, Roy Ram 
Kishen Doss, was only their Agent, and had no interest 
in the lease or agreement distinct from that of the 
Mortgagees, who are accountable, as Mortgagees in 
possession, to the Plaintiffs in this suit for all 

moneys received by them in respect of the rents and 
profits of the mortgaged property, by virtue of the 
lease ; that the three instruments were entered into 
with a view to evade the usury laws, by a device or 

mean, within the meaning of the 9th section of 

Regulation XV. of 1793, and that the Plaintiffs were, 
and are, entitled to redeem, at any time, though 
before the expiration of the twenty years’ term 

created by the Lease, on payment or satisfaction of all 
that may be due on the mortgage securities for 
principal money, interest, and costs, such interest to 
be calculated at twelve per cent. ; but that it appearing 
that the Plaintiffs have failed to prove that the 
mortgage debt, with interest and costs, had been 
satisfied at the time of the institution of the suit, the 
suit is to be dismissed without costs, and the decree 
of the Zillah Court, of the 20th of May^ ^859, for 
the dismissal of the Plaintiffs’ suit, restored, so far 
only as to include that Order of dismissal, with the 
declaration and alteration above stated, and with a 
view to the due enforcement of this Order, Her 
Majesty is further pleased hereby to direct the High 
Court to remand the cause to the Court below, and to 
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order the decree of dismissal simply to f>e restored, 
with the above declaration and alteration; and that 
each party are to pay their own costs of the app(*al 
to the Stdiider Court, hereby partly reversed; and 
that any costs of such last appeal as may have been 
decreed and paid, and which art' inconsistent with 
this Order, are to be refunded, or otherwise dt'alt 
with as justice may require. 
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Naicker, Zemindar ok Vki i kva- - Appellant, 
pooram j 

and 

Venca taswara Yettava , Respondcni.^ 

On appeal from the High Court of Judicature 

at Madras, 


ri^ 

I HIS was an appeal from a decree of the Hitrh 
Court of Madras, which affirmed a decree of the 
Civil Court of Tinnevelly, awarding to the Respon- 
dent, as the illegitimate Son of the Appellant’s 

° Present :-Membcrs of the Comwitlee~\y^ Ri„ht 

Hon. I.oidrhelmsford, the Right Hon. Sir .lames William Colvile 
the Right Hon. the I.ord Justice Wood, and the Right Hon. the 

Lord Justice Sehvvn. 

Assessor .* I he Right Hon. Sir Lawrence Peel. 


2nd Dec , 
1868. 

Suit by 
illegitimate 
Son of a de- 
ceased Zemin- 
dar, one of 
the Snodra 
class, by a 
Dasi. or danc- 
ing girl, kept 
in his Zenana 
as his Concu* 


cognized by him as his Son. against the Z^nindar In 

tenance out of the income of the aewnirfary The Civil Cn^'T’ 

the Plaintiffs title, and directed the pa^tnem^V rL 
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eldest Brother, Kumara Naicker, a former Zemindar^ 
an annual maintenance of Rs. 2,500 a year from 
certain villages, forming the private property of the 
present Zeinindar s family. 

The questions raised on the appeal v\’ere, tirst, 
whether Respondent was the illegitimate Son of 
Kumara Naicker, the former Zemindar? and, 
secondly, if so, whether he was entitled to mainte- 
nance, and the amount thereof, and out of the zetnin- 
daryy or what other property, if any, of Kumara 
Naicker ? 

The circumstances of the case were these : — 

The Appellant’s P'ather, the then Zeynindar of 
Yetteyapoorayyiy died in the year 1840, leaving three 
sons, Kuyyiara, Veyicataswaray and the Appellant, 
Muttusawmy. The family is of the Soodra caste. 
'I he eldest Son was, on the death of his Father, 
installed with pattam of the zeynindary. 

I'he Respondent claimed to be an illegitimate Son 
of Appellant’s eldest Brother, Kumara Naicker, 
I'he Respondent’s Mother, Avudai Jan^am was a 
Dasiy or dancing girl, formerly attached to a Pagoda 

nance out of the private property of the late Zemindar. The Hi.fi^h Court, 
on appeal sustained the Court’s decree, but did not determine, whether 
the maintenance was a charge on the zemindary^ or on the private estate 
of the late Zemindar : — Held, on appeal : — 

First, that, as the Son was recognized by his natural Father, it was 
not essential to his title to maintenance that he should have been born 
in the house of his Father, or of a Concubine possessing a peculiar 
status therein ; but, 

Secondly, in the absence of evidence that there was private property 
of the late Zemindar which descended to the Defendant, and of any 
declaration, in the dercee of the High Court, that ihe semindary yf/a^ 
chargeable with such maintenance, the Judicial Committee remitted 
the cause, with a declaration of the Plaintiff's status, as an illegitimate 
Son of the late and consequent right to maintenance; leaving 

it for the High Court to determine, whether the decree should be varied, 
by directing maintenance to be paid out of the income of the eemindary, 
or whether it should direct any further inquiry, in order to ascertain, 
whether there was any other property of the late Zemindar upon which 
itcould be charged. 
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at Kalu^umalai, within the sefnindary. The Re- 
spondent’s case was, that he was born after his 
Mother was taken as a Concubine into tlie Zenana 
of the Palace ; but the Appellant ('ontendecl. that 
when she first came into the Zenana of Kuntara 
Naicker, she brought the Respondent, then about a 
year old, with her, and that the Respondent was 
born at Kumuia^ai, whilst his Mother was a dapc intj 
g’irl in the Po{{oda. There was no (pieslion that 
Respondent's Mother afterwards resided in tin* Ze- 
nana at Yetteyapooram as the Concubine of Knniara 
Naickej'. 

In his lifetime Kinnara Naicker made a Pooroopn 
Manyam grant of a village called Pudupatfi, part of 
the seniindary, to the Respondent’s Mother and her 
mal*^ issue, and the income of the village was t*n)ov(;d 
by the Respondent’s Mother till the death of Kumara 
Naicker, which event took place in May, 1853. As 
Kumara Naicker died without legitimate issue, Ven- 
cataswara Naicker, his next Brother, succeeded to. 
and entered into possession of. the zemnidary, when 
he resumed possession of the village of Pudupatti as 
part of the zemindary. 

In consequence a suit, No. i of 1838, was brought 
by the Respondent and his Mother against Venca- 
taswara Naicker, claiming the village under the 
Manya„t grant, but it was decided against them, on 
the ground of informality of the registration. The 
Respondent, in that suit, described himself as the Son 
of the late Zemindar, and urged that the Manvani 
grant was valid, as being to the heirs of the zemin- 
dary ; but the fact that the Respondent and his 
Mother were the heirs, was denied by the then 
Zemindar. The suit terminated by a decree of the 
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Sudder Court, dated the 22nd of September^ i860, 
in favour of the Appellant, who, by the death of his 
Brother, Veiicataswara Naicker, in 1859, had suc- 
ceeded as Zemindar. 

On the 7th of September y 1863, the Respondent 
brought the present suit, in the Court of the Principal 
Sudder Ameen of Tijinevelly, against the Appellant, 
claiming to be a Son of the Appellant's eldest Brother, 
Kumara Naickery and stating that the Appellant's 
second Brother, the late Zemindary on the death of the 
Respondent’s Father, took possession of the ornaments, 
&c., w'Drn by the Plaintiff and his Mother, as well as 
of the Melaranmanaiy &c., belonging to them, and 
the whole of the property in it, and turned out the 
Plaintiff and his Mother, in 1854, and praying that a 
decree might be passed awarding to the Plaintiff and 
his heirs, on account of their maintenance, a sum of 
Rs. 8,400 per annum, at Rs. 700 a month, to be 
annually paid from the income of the zemindary. 

The Appellant, by his answer, denied that the 
Plaintiff was the Son of his eldest Brother, stating 
that he was born of a dancing girl, while she was 
attached to the Pagoda of Kalugumalai ; that the 
Plaintiff s Mother had obtained from the Defendant’s 
eldest Brother property, valued at a lac of rupees, and 
after referring to the above suit, submitted that the 
Plaintiff had never before claimed maintenance, and 
that his claim for maintenance out of the zemindary 
was contrary to law. 

Issues were framed, first, whether the Plaintiff s 
Mother was the permanent Concubine of the late 
Zemindar, and secondly, whether the Plaintiff was 
born to the late Zemindary Kumara Naicker. 

The Plaintiff examined two witnesses. The first 
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witness had been the Vakeel employed by IMaintiIVs 
Grandmother in certain criminal proceedings insti- 
tuted by lier in 1854 against the late Zemindar, 
Vencataswara, the second lirother, which had ended 
in a compromise, elTected by a Raztnamahy in which 
instrument the Kespondent was described as the Son 
ol the late Zemindar, Kumara iVaicker, and Nephew 
ot the then Zemindar, Vencataswura Naicker, his 
paternal junior Uncle. — lie wa.-^ called to prove that 
the Respondent's Motl)er had been taken into the 
Zenana ol Kumara Naickar ; lie spoke also ol cere- 
monies having been periormed by the Zemindar at 
the birth ot the Respondent. The second witness 
proved, that the RlaintilTs Mother brought a child 
with tier when the Zemindar took her into keeping, 
and that Plaintiti was that child. The documentary 
evidence consisted ot the Kasinamuh , above men- 
tioned, and the Order tor carrying it out, wherein 
the Respondent was described as the natural son ol 
the Appellant's elder Brother. 

The Uetendant examined live witnesses, all ol whom 
w^ere connected with the Pagoda ol Kalugumaiai, 
among whom were the Priest, Teacher, monegar, and 
a dancing girl. They stated, that the Plaiiuilt's Mother 
Dasi, or dancing girl, in the Pagoda till her 
seventeenth or eighteenth year, before she w'as the 
Zemindar's Concubine ; that she had a male child 
whilst she was a dancing girl ; that the child was 
two years old when she went to Yetteyapooram. 

On the I Uh ol November, 1863, the Otheial 
Principal Sadder Ameen (.-i. P, Sreenevasa) dis- 
missed the suit with costs. The reason^ given by 
the Court, were that the relationship ol the Plaintilt 
to the late Kumara Naicker was sought to be estab- 
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lished by only one witness, whose evidence was mere 
hearsay, whilst the Respondent's second witness had 
proved, to the satisfaction of the Court, that the 
Plaintiff had been born before his Mother was taken as 
Concubine by the late Zemindar ; that the alleged 
admission of the relationship by a former Zemindar, in 
the Razinamah in the criminal proceedings, in which 
the relationship was not in issue, was to be looked 
upon with extreme jealousy ; and that, in the suit, 
No. I, of 1858, the Zemindar had denied the heirship 
of the Plaintiff, and even if he had not denied it in 
that suit, that the factum of the Manyam grant and 
its legality were alone then being inquired into. 

I he Respondent appealed to the Civil Court of 
Tinnevelly, on the ground that his first witness’s 
evidence was sufficient ; that his relationship to the 
Zemindar had been admitted by the Razinamah and 
Order of the Magistrate, and not objected to in the 
pleading in the suit, No. i, of 1858, and that it ap- 
peared from the Manyam grant that he was not 
born until after the date of that document, i. e., the 
25th of December, 1840, The Plaintiff filed further 
documentary proofs. 

The Civil Court of Tinnevelly ( W. Hodgson, Esq., 
Acting Civil Judge), on the 31st of March, 1864, 
reversed the decree of the Principal Sudder Ameen, 
and awarded to the Plaintiff, as the illegitimate son 
of Kumara Naicker, a maintenance of Rs. 2,500, 
to be paid annually by the Appellant from the villages 
forming the private property of the present Zemin- 
dar s family. The reasons given by the Civil Court 
were : — That the late Vencataswara Naicker had, 
in the suit. No. i, of 1858, admitted that Respondent’s 
Mother was the Concubine of the former Zemindar, 
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Kumara Natcker ; that althougli the Manyam grant 
by him was to the Plaintiff’s Mother tor her and 
her male issue, it must be implied that he con- 
templated a provision tor her male issue t)y himself, 
to the exclusion ol all other Claimants; that the evi- 
dence ot the Respondent’s second witiu'ss was impro- 
bable, from the impossibility of a girl of ten or twelve 
years becoming a Mother; that the hearsay evidence of 
the Plaintiff’s first witness was admissible and credible ; 
that the Plaintiff' was proved to have been born in 
January, 1841 ; that the relationship had been ad- 
mitted by the Razinamah, in the criminal nroceediners. 
in 1854, against Vencatasivara Naicker ; that in 
the suit of 1858, Vcncataswara Naicker had not dis- 
tinctly denied that the Plaintiff was the Son of Kumara 
Naicker, and, referring to the annual produce of 
the village comprised in the Manyam grant as 
Rs. 2,726. I. 5., and considering the position of the 
present holder of the estate, as paying an annual revenue 
to (Government of a lac of rupees, he awarded 
Rs. 2,500 to be paid annually to the Idaintiff by the 
Appellant, from the villages forming the private pro- 
perty of the Zemindar' s family. 

Against this decree the Appellant brought a 
special appeal to the High Court, assigning the 
following reasons That the Respondent had no 
claim for maintenance upon the Appellant ; that his 
maintenance could not be a charge upon the estate ; 
that the Appellant’s plea that the Plaintiff’s Mother 
had received a lac of rupees from the Plaintiff’s alleged 
Father had not been taken into consideration by the 
Court ; that the Respondent was only entitled to mere 
subsistence, and that the income awarded w'as, as a 
matter of law, excessive. 
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The High Court, consisting of Mr. Justice Frere 
and iVlr. Justice Holloway^ by a decree, dated the 
3rd ol January y 1805, conrirmed the decree appealed 
trom. I’he reasons given by the High Court were, 
first, that there was no appearance of any other 
property tnan that ot the zemindary, and that the 
lastening ot a lite-rent upon that was illegal; secondly, 
tnat the Concuuine ot wnom tne Hiaiatift was born 
was not a Slave girl, and that the rigat to mainte- 
nance was coniinecl to those oorii oi the "familia " of 
tne deceased ; and, tnirdiy, that, in poiiit ot law, the 
amount awarded was excessive, and the Court held, 
that tne judgment ol the Civil judge having in- 
dicated the possession ol private property by the 
/.t^mindary tnat oojection was inapplicaole, and stated 
tnat tne question ready was, wnetiier tins Son, not 
oeing tne cniid o. a le.naie slave, was entitled to 
maintenance, aiid tiiat, aitnougii it had been argued 
that, Oeing the Son ol a Soodray he was, perhaps, 
entitled to tne iniicritance, altnougn illegitiinate, and 
tne Court, aiter roterring to Jd. Macnagkten's 

" Hindu L,aw, v'oi. 1. p. 18, came to the conclusion 
that, as tne illegitimate Son 01 a SuodrUy he was 
entitled to maintenance ; and tnat, although he might 
nave been entitled to tne innciitance, on the ground 
that illegitimate Sons of Suodras were entitled to 
inncriL, yet, having lost the inheritance, he was 
entitled to maintenance ; and as the amount of main- 
tenance was not a question ol law, the special appeal 
was dismissed with costs {a), 

I'ne present Appellant presented a petition lor 
review ol judgment, under section 376 of the Civil 


{a) Sea case reported, 2 High Court of Madras Gases, 393 * 
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Procedure Code, which, hy an Order of tin* Hi^h 
Court, dated the 27th of March, 1805, was refused 
with costs. 

The Appellant did not apply to the High C.’ourt 
for leave to appeal to England, as that ( ourt had 
held, that they were bound by the amount of the 
judgment, but presented a petition to Her Majesiy in 
Council, praying for special leave to a|>|jeal against 
the decree of the Civil Court of Tinnevelly, dated 
the 31st o! March, 1864, and of the High C'ourt of 
the 3rd of 'January, 1865. 

Special leave to appeal having been granted {a}, 
the appeal came on for hearing. 

S'lrE. Pa/ 7 ner, Q.C., and Mr. IV. IV. Macheson, 
Q.C., for the Appellant. 

There is no evidence that the Respondent was the 
illegitimate Son or the heir of the late Zemindar, 
Kumara Naicker. Even if the fact of his being 
such illegitimate Son were established, he could have 
no right to a maintenance to be charged on the 
zemindary, which is indivisible. Neither could he 

claim by hereditary right, as in the case of a Son of a 

female slave. It is clear he could not succeed to the 
inheritance of his putative Father; Chuotnrya Ran 
Murdun Syn v. Sahub Furlubad Syn [b). The 
right to maintenance can only attach to the private 
property of the late Zemindar, and there is no proof 
that he possessed any private property, or that any 
private estate descended to the Appellant. Illegiti- 

(rf) See 10 Moore's bid. App. Cases, 313. 

(^) 7 Moore’s Ind. App. ('ases, 18, 49. 
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mate children, not born of the ^Jamiliar but of a 
Dasi^ or dancing girl, a woman of a caste cohabiting 
with different men, are not entitled to maintenance. 
They are not the class of illegitimate children who 
are said to be entitled to maintenance by reason of 
the Mother being the Mistress of their Father, the 
Mitacshara, c. i, sec. XII., cl. 3; W. H. Mac- 
naghfen's Princ. of “ Hindu Law," Vol. I. p. 18. Even 
if the Respondent were so entitled, the sum awarded 
by the Court for maintenance was excessive. It is 
in evidence that he and his Mother received, and 
were in possession of, large property from the late 
Zemmdar, Kumara Naicker; which would operate 
as a bar to his right to maintenance. But, lastly, 
we submit, that the decree cannot stand, as the High 
Court has left untouched the question, whether the 
right of maintenance attaches to the zemindary, or 
whether upon the private property, if any, the Appel- 
lant succeeded to on his Brother’s death. 


Mr. Field, Q.C., and Mr. Leith, for the Respon- 
dent. 


By the Hindoo Law the Respondent was entitled 
to maintenance. If he had been the issue of a 
slave girl he would have been entitled as heir, W. H. 
Macnaghten's “ Princ. of Hindu Law," Vol. L, p. 18. 
It was decided by the Zillah Judge, that he was 
ilie illegitimate son of Kumara Naicker, who was 
a Hindoo of the Soodra class. It is immaterial 
whether his Mother, who is admitted to have been 
the Concubine of Kumara Naicker, was or was not 
a slave girl. There was not sufficient evidence 
to support the allegation, that the Respondent had 
been otherwise provided by his deceased Father, 
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Ktimara Naickcf\ during his lifetime. [Sir James 
IV. Colvile : — We iincl the second record issue in 
your favour ; you will coniine yourself to the point, 
whether the charge for maintenance is to attach on 
the private property of the Appellant or the se- 
mindary he succeeded to?] The allegation in llie 
plaint is, that the charge is upon ihe income of the 
zetnindary. There is no distinction in law between 
a zcmindary and other property, as regards the main- 
tenance of an illegitimate Son. tlie same being a 
charge alike on both, and we submit the Appellant 
succeeded as heir to Kumara Naicker subject to the 
legal charges on the zetnindary ^ including, therefore, 
of course, the maintenance of the Respondent. The 
High Court was right in holding that the amount of 
maintenance decreed by the Zillah Court was not a 
question of law', but one of discretion, and, therefore, 
not such as could be the subject of a special appeal. 

Their Lordships, at the conclusion of the argu- 
ments, expressed their opinion, that the decree 
appealed from ought to be varied, but reserved their 
judgment, which was now delivered by 
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23rd Dec., 
1868. 



The Right Hon. Sir James W. Coi.viee. 


The suit out of which this appeal has arisen was 
brought by the Respondent, claiming to be an illegi- 
timate Son of a former Zeuiinday of Yetteyapooram, 
against the Appellant, the present Zemindar, for 
maintenance out of the income of the zemmdary. 

The suit was brought in the Court of the Principal 
Siidder Ameen of Tinnevelly, although that Court 
has no jurisdiction where the matter in dispute is of 
a value exceeding Rs. 10,000. The Appellant, how- 

31 
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ever, did not plead to the jurisdiction ; and the 
parties proceeded to try the right in that Court, 
treating the suit as one for the sum Rs. 8,400, the 
amount claimed for one year’s maintenance. The con- 
sequences of this procedure were, that an appeal lav 
from the Court of the Principal Sudder Ameen to the 
ZUlah Judge; that the Judgment of the latter upon 
any issue of fact was final, in India^ and could only 
be brought before the High Court at Madras, by 

special appeal, on some alleged error upon a point of 
law or procedure. 

The issues in the cause were, first, whether the 
Plaintiff’s Mother was in the exclusive and permanent 
keeping of the former Zemindar of Yetteyapooram as 
his Mistress ; and, secondly, whether or not the 
Plaintiff was the illegitimate issue of the said 
Zemindar by that woman, and, as such, entitled to 
maintenance. 

The Principal Sudder Ameen held, that the 
Plaintiff (the Respondent) had failed to prove his 
title, and dismissed the suit with costs. The Civil 

Judge, on appeal, by his decree of the 31st of March, 

% 

1864, determined both the above issues in the 
Respondent’s favour, declared him entitled to main- 
tenance at the rate of Rs. 2,500 per annum, and 
decreed that this amount should be paid annually by 
the Appellant ** from the villages forming the private 
property of the present Zemindar (the Appellant’s) 
family.” This decree was brought by special appeal, 
upon grounds, some of which will be hereafter con- 
sidered, before the High Court of Madras — which, 
on the 3rd of January, 1865, dismissed such appeal; 
and, on the 27th of March in the same year, rejected 
an application for review of judgment, with costs. 
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The Appellant, having obtained Her Majesty's spe- 
cial leave to appeal, has brought this a[)peal against 
the decree of the High Court and that of the Zillah 
Court of Tinneveliy ; and all (juestions in the cause, 
whether of fact or of law, are, of course, open to him 
upon it. 

1 heir Lordships, at the close of tlie argument for 
the Appellant, intimated that, in their opinion, the 
second issue had been properly found in favour of 
the Respondent. They will now state their reasons 
for coming to that conclusion, and, in so doing, will 
briefly recapitulate the facts of the case. 

The Appellant’s F'ather, the then Zemindar of Yet- 
tcyapooram, died in 1840, leaving three Sons, namely, 
Kumara Naicker, the alleged Father of the Respon- 
dent, Vencataswaray and the Appellant. The 
semindary, which is impartible, descended in the 
first instance to Kumara Naicker alone; and he 
shortly afterwards, but certainly before the 25th of 
December, (840, brought into his senana, as his 
Concubine, Avudai Jangam, the Mother of the Re- 
spondent. She was the daughter of a Dasi, or 
Nautch girl, attached to a Pagoda, which seems to 
be one of the appurtenances of the zemindary, and if 
she had not then begun to follow, would no doubt, 
but for her introduction into the ZemindaP s zenana, 

have followed, her Mother’s profession, with its ordi- 
nary incident, prostitution. 

On the 25th of December, 1840, the Zemindar exe- 
cuted in her favour an instrument which will be after- 
wards considered. He built her a House within the 
precincts of his Palace, and up to the time of his 
death, whicli took i>lace in May, 1853, :,I.e continued 
to be hi^ favourite Mi^tresb. So far the parties were 
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agreed ; but whilst the Respondent contends that he 
is the Son of the Zemindar by Avudai, and born after 
her introduction into the zenana^ the Appellant 
insists, that at that time, and when her connection 
with the Zemindar began, she had for some years 
been a public dancing girl attached to the Pagoda^ 
and that she brought wdth her into the Palace the 
Respondent, who was then at least twelve months old, 
and her child by an uncertain Father. 

On the death of Kumara Naicker^ his next Brother, 
Vencataswara, succeeded to th*e zemindary. He lost 
little time in turning out Avudai and her Son ; for in 
Novc?nbery 1854, we find that the latter had brought 
a criminal charge in the Magistrate's Court against 
the Zemindar and his retainers for an alleged forcible 
entry, and the abstraction of jewels of considerable 
value. This charge ended in the razinamahy or instru- 
ment of compromise, and the Magistrate's Order there- 
on, both bearing date the 6th of Novembery 1854. In 
this razina?nahy the Respondent is described as the 
Son of the late Zemindar of Yetteyafiooram, and in 
the body of the instrument Vencataswara is spoken 
of as “the paternal junior Uncle of the Complainant 
and in the Magistrate’s Order the fact of the Com- 
plainant being “ the natural Son of the first Defen- 
dant's elder Brother " is expressly assigned as reason 
for admitting the compromise. 

Three years after this, and in November^ 1857, the 
E^espondent commenced a suit for the recovery of the 
property w'hich w^as the subject of the Pooroopu grant 
of the 25th of December y 1840, from which, with his 
Mother, he bad been ejected by Venca/astcara. In 
his plaint he described liimself as the Son of Kumara 
Naickcry the late Zemindar of Y^iteyapooram. Tlie 
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answer of the Zemindar impeached the validity of the 
grant by his predecessor of a village forming part of 
the zemindary. The reply of the Respondent on this 
point was, in effect, that his Mother, being of parallel 
grade with the Wife of his Father, the Zemindar^ he, 
as the illegitimate son of a Soodra by a Soodra woman, 
was in the class capable of inheriting the zemindary^ 
and, therefore, that the grant was good. In his 
rejoinder, Vencataswara said, that “the mere allega- 
tion that the second Plaintiff was of parallel grade 
with the Wife, was sufTicient to show that she was not a 
legal wife, but a woman as represented in the answer; 
and that no one would think the Plaintiffs \^'e^e heirs 
to the zeniindaryd Put he did not then controvert 
the Respondent’s title by a direct denial that he was 
the Son of Kumara Naickcr, the course which, though 
the fact was not necessarily in issue in that suit, we 
should have expected the Zemindar to take, had the 
case touching the Respondent’s birth wliich is now 
set up by the Appellant been that which was then 
received by the family. The earliest assertion of that 
case of which there is any evidence, is to be found in 
the answer made in this suit by Vencafasxvara some 
time in or about the year 1859, to the ground of 
appeal hied by the Respondent on his appeal to the 
Zillah Court against the decree of tlie Principal 
Sudder Amcen, dismissing his claim to this village. 
In one paragraph of that answer it is stated, that “ the 
records show, that the first Plaintiff was born before 
the second Plaintiff was kept by the late Zemindar, 
and the statement that they are blood relations is 
incorrect.” In these jiroceedings, therefore, their 
Lordships tmd strong grounds for coming to the con- 
clusion, that the Respondent, for several years after 
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the death of Kumara^ continued to be reputed, and 
admitted to be, the natural Son of that Zemindar. 

The decision of the suit for the village which, in 
the Zillah Court, as well as in that of the Principal 
Sudder Ameen^ and on a special appeal to the Sudder 
Dewanny Adawlut^ was adverse to the Respondent, 
did not touch the question of his birth. It proceeded 
entirely on the ground, that the grant having been 
made without the previous consent of Government, 
and not having been registered in the Collector’s 
office, was not valid as against the successor to the 
zemindary. 

The final decision in the last-mentioned suit was 
in September^ i860, and the present suit was brought 
in September^ 1863, against the Appellant, who, on 
the death of his Brother during the interval, had 
succeeded to the zemindary. The oral evidence 
upon the issue, whether the Respondent was the 
illegitimate Son of Kumaray was certainly not very 
strong on either side. But it the case of the 
Appellant were true, we should have expected that 
he, a powerful Zemindary in possession of the estate, 
with all the family records, and influencing the Zillah 
family dependants, would have been able to produce 
better evidence in support of his case than that 
which he has produced. The testimony of the 
Brahmins and women attached to the PagodUy seems 
to their Lordships to be especially unworthy of credit. 
It has been argued, that the non-mention of the 
Respondent, in the Poaroopu grant of the 25th of 
December y 1840, affords an inference that he was not 
the Son of the Zemindary nor, at that time, so 
recognized by him. This may be true, if it be 
assumed that the child was then in existence ; 
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whilst, on the other hand, the mere fart that tlie 
Respondent is not mentioned in the deed, taken hy 
itself, might afford an inference in support of the 
theory, that he was not then born. Rut if it be 
assumed that he was, as the Appellant alleges, then 
in existence, and known not to be the child of the 
Zemindar, it is highly improbable that the deed 
should have provided for her male issue generally, 
without, at least, postponing the Respondent to any 
male issue to be thereafter born to the Zemindar, 
And, again, if the deed were, as it has been argued, 
to have been a gift to the woman in the nature of a 
settlement made upon taking her from the Pagoda 
into the exclusive keeping of the Zemindar, there 
was no absolute necessity for the mention of her Son, 
if then in existence, whether he was or was not then 
the Son of the Zemindar, Upon the whole case 
their Lordships think, that the evidence for the 
Respondent, confirmed as it was by the razina^nah, 
and other evidence of recognition by the family after 
the death of Kumara, outweighed that on the Ap- 
pellant's side, and justified the finding of the Zillah 
Judge of the second issue in his favour. They 
are satisfied that Kumara Naicker in his lifetime 
recognized the Respondent as his Son ; and they see 
no sufficient grounds for doubting that the Appellant 
was in fact his natural Son. They would have felt 
greater difficulty in coming, upon the evidence before 
them, to a conclusion upon the question, whether the 
Respondent was born after or before the introduction 
of his Mother into the zenana. The admission, in 
hi.s reply, as to his Mother s age, is of more weight 
than any of the evidence to the contrary, and that is 
consistent with the theory of his birth, at least a year 
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before she became an inmate of the Zemindar's 
senanah ; and the receipts for rent in his name, 
which are dated as early as February^ 1841, also 
tend to support that theory. It appears, however, to 
their Lordships, that if it be established that the 
Respondent was the natural Son of this Hindoo 
Father, and recognized by him as such, it is not 
essential to his title to maintenance that he- should 
be shown to have been born in the house of his 
Father, or of a Concubine possessing a peculiar 
status therein. They concur in the judgment of the 
High Court upon this point, against which little, if 
anything, has been urged at the Bar. 

Their Lordships further think, that, subject to the 
observations hereafter to be made, the amount of 
maintenance awarded by the Zillah Judge is reason- 
able. And this being so, they would have recom- 
mended Her Majesty to dismiss the appeal and 
confirm the decree below sUnpliciter^ but for th,e 
point which remains to be considered. 

The decree of the Zillah Court directed, that the 
amount awarded as maintenance be paid annually to 
the Plaintiff (the present Respondent) by the Defen- 
dant (the present Appellant) from the villages form- 
ing the private property of the present Zemindar's 
(the Appellant's) family. The first ground of appeal 
insisted upon by the Counsel for the Appellant, on 
the special appeal to the High Court of Madras-, is 
stated to have been, “that there was no appearance 
of any other property than that of the zeniindary^ 
and the fastening of a life-rent on that was illegal.” 

The High Court has sought to dispose of this 
objection by saying, “ The fact that the judgment of 
the Civil Judge indicates the possession of private^ 


ON APPEAL FROM THE EAST INDIES. 


221 


property by the Zemindar in possession, who lias 
inherited the whole property of the IMaintiff’s hatlier, 
renders this objection, even if ttMiable, wholly 
inapplicable.” And it proceeds to remark, that the 
question, whether maintenance in such a case could 
he charo-ed on a zeminda ry, was still an o|)en one. 

The objection involved two distinct propositions. 
First, that there was no proof of property other than 
the zeniindary ; and, secondly, that the maintenaiK e 
could not be charged on the zemindary. .\nd the 

High Court has avoided the decision of the latter 
question, by assuming that tht^re was a ct)nclusi\e 
finding on the other. It may have thought, that it 
was bound to make that assumption by the rule 
which excludes questions of fact from the province of 
a special appeal. Their Lordships, howev(M', are 
disposed to think that the question, which is more 
pointedly raised by the first of tin' points stated in 
the application for a review, was one which, on the 
strictest construction of that rule, the High Court 

was competent to entertain on a special appeal. But, 
be that as it may, their Lordships, who are not 
subject to the rule, are bound to see, whether that 
part of the decree of the Zillah Judge, which 

directed the payment of the maintenance from the 
villages forming the private property of the Zemindar, 
was warranted by the pleadings and evidence before 
him. They are of opinion that it was not. The 
plaint sought for payment of maintenance “ out of 
the income of the zemindary T There is no trace in 
the printed record of any evidence of the existence 
of property other than the zeinijidary, or of the 
nature of such property, supposing that any does 

exist. It is obvious that the nature, as well as the 
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existence, of any such property is a material question. 
The Respondent may have a right to be maintained 
out of private property which descended from his 
Father to the present Zemitidar / yet he may have 
none to be maintained out of private property which 
the Zemindar has acquired in any other way. 

If the decree be erroneous as it stands, there 
remains the question, whether it ought not to be 
simply varied, by directing payment of the mainte- 
nance out of the income of the semindary. But 
the High Court has failed to determine the question 
whether the zemindary is so chargeable; and the 
parties have declined, in the present state of the 
record, to argue that question before their Lordships. 
In this state of things their Lordships, however 
unwilling to prolong this litigation, can but remit 
the cause to India, with a declaration of the Re- 
spondent’s status as an illegitimate son of the 
Zemhtdar, Kumara Naicker, and of his consequent 
right to maintenance. 

It will be for the High Court to determine, 
whether the decree should be varied by directing 
the maintenance to be paid out of the income of the 
zemindary, or whether it shall direct any further 
inquiry in order to ascertain whether there is any 
other property upon which it can be charged. If 
that Court shall find that it can be properly charged 
on the income of the zemindary, their Lordships are 
of opinion that the amount awarded by the Zillah 
Judge, having regard lo the Respondent's status, is 
reasonable and ought to be decreed. But if it cannot 
be so charged, then, in the absence of information as 
to the other property on which it may be chargeable, 
Lordships cannot pronounce an opinion as to 
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the reasonableness of its amount, and they must 
leave that question also to be determinc'd by the 
High Court on further inquiry. They trust, how- 
ever, that the Respondent’s title to inaintenatK>' 
being now conclusively ascertained, the parties will 
be wise enough to settle the questions ihat remain 
open by private arrangement and without further 
litigation. The Order which tlieii Lordships will 
humbly recommend Her Majesty to make is, to 
reverse the decree of the Zillak Court of the 31st of 
March^ 18O4, and the decree of the High Court ol 
the 3rd of January, 1865, and in lieu thereof to 
declare, that the Respondent is the illegitimate Son 
of the former Zemi?tdar, Kumara Naickcr, and, as such, 
is entitled to maintenance ; and to remit the cause to 
the High Court of Madras, in order that such Court 
may determine whether, regard being had to the 
above declaration, the Respondent is entitled to 
receive maintenance out of the income of the zemin- 
dary (in which case such maintenance is to be 
decreed at the rate of Rs. 2,500 per annum) ; and if 
not so entitled, whether he is entitled, as against the 
Appellant, to any and what amount of maintenance, 
and if so, out of what property and fund ; and that 
for the purposes aforesaid the said High Court shall 
be at liberty to make and direct any further inquiry 
that to them may seem just. Their Lordships will 
give no costs of this appeal. 
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By an Order in Council it was ordered, that the 
decree of the Civil Court of Tinnevelly, of the 31st 
of March, 1864, and the decree of the High Court 
of Madras, of the 3rd of January, 1865, be. and the 
same were tiiereby respectively reversed, and in lieu 
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thereof that it be declared, that the Respondent is 
the illegitimate son of the former Zemindar, Kumara 
Naicker, and as such is entitled to maintenance, and 
that the cause be remitted to the High Court of 
Madras, in order that that Court might determine 
whether, regard being had to the above declaration, 
the Respondent is entitled to receive maintenance out 
of the income of the zemindary (in which case such 
maintenance is to be decreed at the rate of Rs. 2,500 
per annum) ; and if not so entitled, whether he is 
entitled, as against the Appellant, to any and what 
amount of maintenance, and if so, out of what 
property and fund ; and for the purposes aforesaid 
the said High Court is to be at liberty to make and 
direct any further inquiry that to them may seem 
just. 
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The Commissioner ok the Soon- 1 

DERBUNS ... ... ... j 


Respondent. 


On appeal from the High Court of 'Judicature at 

Calcutta. 


This was an appeal against the decision (No. 192 
of i860) of the High Court, consisting of Messrs. J. 
V. Bayley and 'J. Campbell^ which reversed a decree 
of the Judge of Jessore (Mr. 5 . W. Seton-Karr), 

Present : —Members of the Judicial Committee — The Right 
Hon. Lord Chelmsford, tlie Right Hon. Sir James William 
Colvile, and the Right Hon. Sir Fitz-Roy Kelly (The Lord Chief 
Baron of the E.xchequer). 

.^^ 55 ^ 550 ;* .• — The Right Hon. Sir Lawrence Peel. 

with 


respect to the 


14th, 15th, & 
l6th Dec., 
1868. 

The Soon- 
derhuns were 
not included 
in the Perpe- 
tual Settle- 
ment, but re- 
mained the 
property of 
Government. 

Construc- 
tion of cl. 2, 
determination 


sec. 13, of Ben^ Reg. III. of 1828, 
of the boundaries of the Soonderbtins. 

Where boundaries have been deterrnined by the Commissioner under 
that Regulation, and no appeal therefrom made to the Snerial Pnm 
missioner within three months, such determination is a bar tn a 
seeking to open the question of boundaries. ^ ^ 

In a question of disputed boundaries, as to the line of demarcation 
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passed in favour of a claim preferred by the Appellant 
to recover possession of 83,277 beegahs of land and 
wasiiat thereof, estimated at Rs. 93,030, as forming 
part of the Appellant's permanently rent-paying and 
decennially settled mouzahs^ Tildangah and Kumar^ 
khola, part of his settled Zemindary^ Pergunnah 
Suho^h (not situated within the SooHdcKbufts)^ and 
to set aside a proceeding of the Commissioner of 
the Soonderbuns, dated the i6th of December, 1856, 
and two dowls and kabooleats, or agreements, entered 
into by the Appellant with Government for the pay- 
ment of revenue for those mouzahs. 

'I'he points in dispute were, first the extent of the 
two mouzahs or chucks, Tildangah and Kumarkhola, 
and whether they included the whole of the lands 
bounded on the north by the Bhuddur River, on the 
west by the Badoorgatcha and Sheebshaha Rivers, on 
the east by the Bhuddur River and the Pashur and 
Talashur Rivers, and on the south by the Sheebshaha 
River, or whether any, and if so what portion of these 
lands was included within the limits of the Soonder- 
buns, and, second, whether the Appellant's right was 
barred by a proceeding of Mr. Commissioner Dumpier 
recorded on the 9th of February, 1829, by which the 
boundaries of the Soonderbuns were alleged to have 
been finally fixed so as to include those two mouzahs. 
The land in dispute was divided by the Dakkee River, 
which as alleged by the Appellant, formed the boundary 
between the two mouzahs, and by the Respondent, 
to divide Lot 221 of the Soonderbuns from Lot 224. 


between the permanently assessed moueahs of a neighbouring Zemindar 

adjoining upon the the Zemmrfar having taken a lease from 

Government of part of the lands as within the limits of the Soonderbuns, 
but afterwards claimed by him as part of his mouzahs, the onus is upon him 
to identify the lands so claimed ais not forming part of the Soonderbuns. 


ON APPRAI, FROM THR FAST INr)lFS. 


221 


The facts of the case are fully stated in the 
judgment. 

Mr. field, Q.C., and Mr. Cave, for the .‘\|jpellaiit, 
and, 

Mr. Forsyth, Q.C., and .Mr. Merivale, for the 
Respondent. 

For the Appellant it was contended, lirst, that the 
lands in dispute were included in the .Xppellanl's 
Pergunnah Sahosh and were not within the limits of 
the Soonderhuns, and secondly, that the proceeding 
of Mr. Dampier was invalid, and not binding on the 

Appellant. They referred to and commented on 
Ben. Reg. III. of 1828, sec. 13, cl. 2. 

On the part of the Respondent, it was insisted, that 
the disputed lands were not part of the permanently 
settled lands of mouzahs Tildangah and Kumar- 
khola in Pergunnah Sahosh, but formed part of the 
Soonderhuns, and that as the Appellant had not 
objected to the line of demarcation made by Mr. 
Dampier, within three months, the time limited, his 
claim was barred by Ben. Reg. III. of 1828, sec. la 

t * 

cl. 2. They also relied on Ben. Reg. II. of 1819, 
sec. 30, cl. 9. 

Their Lordships reserved judgment, and having 
heard another appeal between the same parties, 
respecting the Appellant’s right to another portion of 
land, claimed by the Respondent as part of the Soon- 
derbuns {a), now delivered their opinion by 

I he Right Hon. Sir James W. Colvile. 

The Appellant in this case (the Plaintiff in the 

(rt) Post, p. 242. 
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suit) is the Rajah of Jessore. The Respondent is 
the Commissioner of the Soonderbuns^ representing 
the Government of Bengal. The real object of the 
suit is to obtain a judicial declaration that the lands, 
which are the subject of it, from part of Per- 
gunnah Sahosh, the revenue on which was perma- 
nently assessed at the Decennial Settlement with 
the Appellant's ancestor ; and, on that ground, to set 
aside certain instruments which have been executed 
by or on behalf of the Appellant to Government for 
the payment of the revenue lately assessed on the 
same lands, on the assumption that they were not 
part of his settled estate ; and to recover back the 
payments which have been made to Government 
under that engagement. 

The persons who are in actual possession of the 
lands are not parties to the suit, which is erroneously 
stated to be one for the recovery of possession, an 
error which has led to some confusion In the argu- 
ment. The true nature of the suit is shown by the 
issues which have been settled in it. These were. 

First, whether the boundaries of Lots No. 221 and 
224, fixed by Mr. Dampier^ the former Commissioner 
of the Soonderbufis in 1829, in accordance with rule 
not having been set aside up to this date by any 
Court, and the Plaintiff not having filed objections 
in reference to such boundaries for thirty-one years, 
his claim was barred by cl. 2, sec. 13, of Reg. IH. 
of 1828. 

Second, whether the land claimed formed part of 
the decennially settled Pergunnah Sahoshj or the 
right of Government as being part of the Soonder~ 
bunSy and, whether the Plaintiff's former proprietor 
had ever been in possession of the land. 
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Third, when the disputed land ‘with its boundaries 
had been released from the claims of Government, 
on proof of its being rent-paying or via! land, and 
subsequently by means of survey, Dow! was unjustly 
taken for it on the allegation, that it was the right of 
the Soonderbuvs, whether the Plaintiff is entitled 
to have the Dow! set aside, and obtain possession of*' 
the land, as his ma! right, together \\ ith wasHat. 

The history of the Pergunnoh Sahosh is briefly this. 
After the Perpetual Settlement, the then Pajab, the 
Appellant’s Grandfather, mortgaged it to one Disso- 
nath Bose. He is said fraudulently to have allowed 
the revenue to fall in arrear, and to have purchased the 
estate when put up for sale bv Government henamee 
some time in 1804. This transaction was afterwards 
impeached, and the Government (we must assume 
regularly) declared the estate to be forfeited ; but in 
the year 1825 regranted it to the Appellant, then an 
infant. It is alleged, and not disputed, that the effect 
of this regrant was to remit the Appellant to the j^re- 
cise rights of his ancestor under the Perpetual Settle- 
ment. The estate between 1825 and the date at 
which the Appellant attained his majority was admi- 
nistered by the Collector and other revenue Officers 
acting as the Court of Wards ; but their acts are 
material only as bearing upon one or other of the 
issues in the suit, and particularly upon that which 
affirms that the lands in question formed part of 
Per^unnah Sahosh in 1792. 

This Pergunnah, whatever were its precise boun- 
daries, unquestionably abutted upon, and, at least on 
one side of it, was bounded by that large tract of 
waste and jungle land which forms the seaboard of 
the delta of the Ganges^ and is known as the Soon- 

33 
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derbtitis. And it is certain that the SoonderbunSy 
whatever were then their precise limits, were neither 
included, nor intended to be included, in the Decen- 
nial Settlement of 1792, but remained the property 
of Government as the oreneral owners of the soil. 

o 

From the Quinquennial Register of *795) it 
appears that two of the component parts of Pergun- 
nah Sahosh were the motizahs or chucks of Tiidan- 
gah and Ktnnarkhola. There is, however, no evidence 
to show what the areas of these jnouzahs, when 
settled, were. They were situated at two of the 
points at which Pergunnah Sahosh touched the 
Soonderbiins. And the broad question of fact 

between the parties is, whether these settled mouzahs 
or chucks comprehended the whole of the areas 
marked Lots 221 and 224 in (he coloured map which 
is part of the record, or whether they were limited 
to the two smaller areas which are coloured yellow, 
and lie within those lots or in immediate juxta- 

position to them. 

In 1828 the Bengal Government appears to have 

been active in taking measures for extending culti- 

* 

vation in the Soonderbuns, and for ascertaining 
and asserting the rights of the State therein. As a 
step thereto, it determined to fix and lay down the 
boundaries of that tract of unsettled land ; and for 
that purpose (amongst others) Regulation III. of 
1828, the effect of which wiW be afterw^ards con- 
sidered, was passed. In 1829, Mr. Dampier^ the 

then Commissioner of the Soonderbuns^ under the 
13th section of that Regulation, proceeded to fix and 
lay down the boundaries of the Soonderbuns in the 
immediate neighbourhood of Tildangah and Kumark- 
hola. His proceeding and the Map, called “ Captain 
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Hodge's Map,” was made pursuant to tlie Regulation, 
in accordance with that proceeding, d'he boundary 
line, as defined by Mr. Dumpier' s proceeding, setuns 
to have included within the limits of the Soonder- 
buns the whole of Lots 221 and 224, together with 
the two areas marked yellow on the coloured Map, 
which have before been mentioned ; or, in other 
words, all the land now in tjuestion, and also the 
lands represented by those two coloured portions of 
the map, and now admitted to belong to the settled 
mouzahs of Tildangah and Kumarkhola. 

At the time of Mr. Dampier' s survey, certain pro- 
ceedings were pending between the Government and 
the Rajahf or his guardians on his behalf, which 
must now be considered. 

There is some trace of a claim on the part of 
Government as early as 1812, but the proceedings in 
question were not actually commenced until the 12th 
of November^ 1825, when the Collector of 'Jessore 
instituted a suit under Regulation II. of i8iy, as 
amended by Regulation IX. of 1825, for the assess- 
ment of revenue upon 8,000 beegahs of land. The 
ground of his claim was, that this parcel of land, 
though in possession of Rajah Burodacant Roy^ 
under the names of chucks^ Tildangah and Kumark- 
hola^ was, in fact, part of the Soonderbuns^ and, as 
such, subject to the claim of Government. This 
suit was in the first instance defended (the Rajah 
being then a minor) by the Surbarakur appointed 
by the Court of Wards, and was, therefore, in this 
peculiar condition, that the Plaintiff was the Col- 
lector asserting the proprietory or fiscal rights of 
Government, and the Defendant was an Officer 
appointed by that same Collector acting as a Court of 
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Wards. And this may be one reason why for some 
years the suit appears to have been conducted very 
languidly. In 1829 Mr. Dampier fixed his boun- 
dary line, which included the lands in dispute with 
the other lands in that locality within the limits of 
the Soonderbuns. Some proceedings in this pend- 
ing suit seem afterwards to have been had before 
him as Commissioner of the Soonderbuns ; but the 
suit was not decided until November^ i 834 i when the 
then Commissioner, Mr. Grants gave judgment in 
favour of Government. 

His decision was grounded partly upon Mr. Dam- 
pier's map, partly on the absence of proof on the part 
of the Rajah that the lands formed part of his settled 
estate ; and it seems to have treated the whole of 
chucks^ Tildangah and Kumarkhoia as “ newly- 
cultivated lands of the Soonderbuns' jungle.’^ From 
this decision the Surbarakur appealed. A new trial 
was directed. The case was then tried by Mr. Kemp^ 
whose decision, on the 20th of 1839, was 

to the effect, that the 8,000 beegahs were lands 
belonging to chucks^ Tildangah and Komarkhola^ 
which formed part of the Rajah's zemindary of Per- 
gunnah Sahosh^ and that* the Government had no 
right to assess them. This decision was, on the 19th 
of August, 1842, confirmed on appeal by the Special 
Commissioner, Mr. D'Oyley, who, however, inti- 
mated a doubt, whether some portion of the land in 
question might not have been acquired from the 
Soonderbuns by gradual encroachment, and added 
to the settled mouzahs. 

The so-called 8,000 beegahs appear to have been, 
according to ordinary measurement, 12,000, and in 
the course of the argument there was much dis- 
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cussion as to their precise locality. Mr. Field 
insisted, that they were situated at the southern 
extremity of Lot 224. But from the proceedings 
which will be next mentioned, and other evidence 
in the cause, their Lordships are satisfied that, of the 
12,000 bcegahs, 6,476 form the whole or part of 
the two before-mentioned yellow areas in the 
coloured Map which are now admitted to represent 
the settled monsahs of Tildangah and Kumarkhola ; 
and that the remaining 5,524 bcegahs were probably 
contiguous to them. 

From the proceedings stated in the record their 
Lordships gather the following facts : — 

Some time between the years 1849 and 1851, Mr. 
Smithy a Deputy Collector deputed for that purpose, 
made a survey of Lots 221 and 224, and a Settlement 
of part of them. His instructions were to leave out 
the land which had been released by the decision of 
Wx. Kemp ; to specify and define the other land 

belonging to the two Lots on which the claim of 
Government attached ; and to bring it under assess- 
ment. He seems to have satisfied himself that 
within the admitted boundaries of Tildangah there 
were 3,193, 12, 3 beegahs, and within the admitted 
boundaries of Kumarkhola 3,282, 7, 2 bcegahs of 

g of 

the Revenue Commissioner, of the 13th of August^ 
1853, at pages 49 and 50 in the Record, without 
coming to the conclusion, that these 6,476 beegahs 
have been exempted from the Government claim, and 
are now held by the Appellant as part of mouzahs, 
Tildangah and Kumarkhola^ within his settled zemin- 

dary of Pergunnah Sahosh. As to the remaining 

5,524 beegahs, there is considerable confusion. It 


land ; and it is impossible to read the proceedin 
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appears that Mr. Smith took two parcels of land 

that number of beegahs from Lots 221 
and 224, in order to make up the 12,000 beegahs^ the 
whole of which he could not find within what, accord- 
ing to his view, were the boundaries of the zemindary. 
But from the statement of his proceedings on the 
i6th of December^ 1856, it would seem that, after 
excepting and setting a part the 6,476 beegahs^ he 
found that Lot 221 consisted of 26,277. 4 

gahsj of which 14,679, 16, 12 beegahs were culti- 
vated and 1 1,597, 4 were jungle ; and that Lot 224 

consisted of 57,000 beegahs, of which 14,119, 12, 4 
were cultivated and 42,880, 7, 12 beegahs were 

jungle; and that after deducting the last-mentioned 
quantity of jungle, which he left unsettled, he made 
a settlement for Lot 221 with Ramrutton Roy and 
another, as the representatives of one Brijokissore 
Roy, and a settlement for the cultivated lands in 
Lot 224 with one Nobokant Roy. These parties 
were in occupation of the lands in question under 
Jungleboore Pottahs, which had been granted by 
the Court of Wards during the minority of the 
Rajah on his behalf. 

The Rajah appealed against these settlements, insist- 
ing that the lands so settled were part of his settled 
zemindary, Pergunnah Sahosh. The Government 
threatened resumption proceedings, but gave the 
Rajah the option of settling for the lands on favour- 
able terms. Those terms were ultimately accepted ; 
a settlement was made with him for both Lots, 221 
and 224, for ninety-nine years, and he signed by his 
Mooktar the usual Dowls and Ikrahnamahs on the 
26th of November, 1 856. These are the instru- 
ments which the present suit is brought to set 
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aside. One term in the arrangement was, tliat he 
should respect the possession and rights of the 
PottahdarSy in the proceedings called GantidarSy 
viz., Nobokant Roy and the representatives of 
Brijokissore Roy. 

From the above facts their Lordships have come 
to the conclusion, that these settlements included the 
5,524 beegahsy part of the 12,000 beegahs which had 
been released, by Mr. Kemp's decision, from the 
claims of Government ; but that they did not include 
the 6,476 beegahs. 

This settlement with the Appellant was compli- 
cated by the fact, that settlements had previously 
been made with the Gantidars as occupiers at less 
favourable rates ; and part of the arrangement con- 
templated was, that the Appellant should receive 
from them the revenue assessed on them, paying 
that for which he was liable under the Donds, and 
retaining the difference. The rejjresentatives of 
Brijokissore Roy afterwards resisted this arrano-e- 
ment ; and in a suit between them and the Appellant, 
the Judge held, that he could not enforce his claim 
against them, and made observations on the settle- 
ments which probably led to the institution of the 
present suit. 

The result, however, of the last-mentioned litiga- 
tion can have no effect on the determination of the 
present suit. The Appellant is not seeking to be 
relieved from the settlement because it c^annot be 
carried out as contemplated ; nor does he sue for the 
performance of any agreement that may have been 
made. He seeks to avoid the settlement on the broad 
ground, that the whole of the lands included in it are 
part of the settled zemindary of Pergunnah Sahos/i. 
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The Zillah Judge has held, that this contention is 
well founded, and has decided in favour of the Appel- 
lant. The High Court, proceeding entirely on the 
consideration that the Appellant is, by force of Regu- 
lation in. of 1828, bound by Mr. Dumpier s demar- 
cation of the boundary line of the Soonderhuns, 
has dismissed his suit. 

The first question which their Lordships will con- 
sider is, what is the effect upon the present suit 
of Regulation III. of 1828, sec. 13, and the demar- 
cation thereunder of Mr. Dampier’s boundary line ? 

The Regulation was passed, as the preamble 
declares, with the double object of appointing 
Special Commissioners, whose judgment should be 
final in resumption suits, and of amending the 
procedure furnished by Regulations II. of 1819, 
and IX. of 1823, in such suits ; and of making 
provision for the immediate settlement of the limits 
of the Soonderbuns as ascertained by careful local 
inquiry conducted by the Commissioner specially 
appointed to the duty, and the Surveyors under his 
authority. The latter object is dealt with by the 
13th section. 

The first clause of the section declares, that " The 
uninhabited tract known by the name of the Soon- 
derbuns has ever been, and is hereby declared still 
to be the property of the State : the same not having 
been alienated or assigned to Zeinindars^ or included 
in any way in the arrangements of the Perpetual 
Settlement.” It then affirms the right of Government 
to make grants and leases of any part of the Soonder- 
buns, and to provide for the clearance and cultivation of 
the tract; and provides, that if any Zemindar or other 
person owning and occupying, or collecting, the rent or 
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revenue of cultivated land in the neiglihourhood ot 
the land so granted, shall bring a suit to contest the 
validity of the grant, his suit shall be dismissed on 
proof that the land so granted is or was when tlie 
grant was made within the limit of the unoccupied 
jungle so named and described. And then it provides 
for compensation to persons who may have acquired 
certain rights in respect of gatliering w ax, < utting 
wood, or obtaining other jungle products. 

The second clause enacts. “ That the boundary of 
the Soonderhuns jungle shall be laid down by accu- 
rate survey, as determined on the spot In tlie Commis- 
sioner of the Soonderbiins it next makes provision 
for enabling any Zemindar or party interested to 
obtain a copy of the survey majj, with the boundary 
marked thereon, together with a copv of the Com- 
missioners' proceedings on the subject ; ancl it then 
proceeds in these words : — 

“ Any party deeming his right injured by the 
demarcation so laid down, shall be at libertv, at anv 
time within three months from the date of the 
Commissioners proceeding fixing the same (which 
proceeding shall alw ays be held and published on the 
spot), to contest the same by petition to a special 
Commissioner under this Regulation, having local 
jurisdiction for the time being (or if no such juris- 
diction exist, to the ordinary Courts of Justice, by 
w^hich the case is cognizable) praying further investi- 
gation ; provided that no plea of objection against 
the line of demarcation laid dowm shall be heard or 
admitted, excepting only such as shall declare and 
offer proof that at the time of survey a specific 
quantity of land, or land with defined limits, w’as in 
the occupation of the Petitioner cleared and under 
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cultivation, xyhich, by the line of demarcation adopted, 
is placed within the Soonderbuns tract belonging to 
Government. Every such application so made shall 
be regarded as a claim to hold the tract claimed free 
of the public assessment, and shall be investigated 
and decided under the rules of Regulation II. of 
1819, as modified by this Regulation.” 

The first thing that strikes the mind on reading 
these enactments is, that as the object of passing 

t em was to make provision for the immediate settle- 
ment of the limits of the Soonderbuns, so that object 
could only be attained by fixing peremptorily a period 
at which the demarcation of those limits should be 
final. riu' object would be defeated if any person 
could come in after that period, pleading infancy or 
other ground for reopening the question of boundary, 
the geographical boundary line was necessarily 
to be one and the same for all the world. Another 
inference to be drawn from these provisions is, that 
the fine of demarcation so drawn was to be final and 
conclusive, at least in respect of all waste lands and 
uncleared jungle. The Petitioner could not be heard 
to object to the line unless he declared and offered 
proof that, at the time of the survey, he was in the 

occupation of a definite quantity of land cleared and 
under cultivation within the line. Nor was this 
unreasonable. The presumption which might arise 
in other parts of India, that jungle was within the 
limits of a settled zemindary, would not arise in the 
case of a zemindary bounded by the Soonderbuns. 

hor that tract of land was advisedly excluded from the 

Perpetual Settlement; and, therefore, the presump- 
tion would be, that the settlement in that locality was 
confined to the land then in cultivation. A person 


ON APPEAL EKOM THE KAM* iNLlKS. 


-’39 


in occupation ot cullivalccl land nii^ht, witliin tlirrr 
months, do two distinct things ; he might pray (or a 
further investigation, whicli might result in a new 
demarcation of the houndary ; an<I he might put 
forward his claim to liold the particular lands free 
from public assessment, which would lead to a judicial 
investigation of his title. 

F^ut as the line dehnes the tract called the Sooh- 

derbuns, and the Soonderbuns are declared to he 

extra the Perpetual Settlement, it is ditticult to sec- 

how, after the line had, on the exjjiration of the lliree 

months, become hnal, any party could be heard to 

say that even cultivated lands within it were part of 

his settled zemindary. Upon the whole, therefore. 

their Lordships are disposed to agree with the Higii 

Court in the conclusion, that the Regulation was a 

bar to the Appellant s suit. I he decision, with 

respect to the 12,000 beegahs^ does not necessarily 

conllict with this view of the Appellant's rights; 

"and the judgment in this case will leave that 

decision and its practical effect untouched." That 

suit was pending before the Commissioner when he 

drew his boundary line ; and the mere pendency of 

the suit took it out of the operation of the Act, so far 

at least as it was a claim to hold the lands free from 

further assessment. There was no application within 

the proper time for a rectification of the boundary 
line. 

Let it be assumed, however, for the sake of argu- 
ment, that the Regulation is nut an answer to this 
suit. Their Lordships would, nevertheless, be of 
opinion, that the Appellant has failed to make out his 

case, or to establish the second of the issues settled 
in the suit. 
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He comes into Court under a very heavy burthen 
of proof. He comes to set aside settlements made 
with a full knowledge of the facts, without fraud, and 
by way of compromise of a disputed right. The 
boundary line of Mr. Dumpier has at least settled 
the general outline of the SoonderbunSy and shows 
that if the Appellant’s case be true, his zemtndary 
must have made a very extraordinary indentation into 
that tract of country. The decision as to the 12,000 
heegahs is final as to them, but as to nothing more ; 
and even as to part of them the Special Commissioner 
expressed a doubt, whether they had not been gained 
by encroachment on the Soonderbuns. The Appel- 
lant is claiming not only cultivated land, but many 
thousand beegahs of jungle, in the face of the strong 
presumption that jungle in that locality was not 
included in the settlement of his zemindary. 

To these presumptions what evidence has he to 
oppose ? Certain vague admissions of his title made 
by one Collector in 1805 and 1807, and by another 
Collector in 1812 (the latter only being in a suit), 
upon the application of a third party for the Pottah 
of some lands, of which the precise position is not 
accurately determined, and which (if any) were at 
most but a very small part of the lands now in dis- 
pute. Besides these there is the Tummabundee of 
1826, which, at first sight, is a more important piece 
of evidence. But of that document it is to be 
observed that, even if it goes the length of supporting 
the Appellant's present case to its full extent (which, 
as regards Lot 221, it hardly does), it was prepared by 
the Court of Wards in the interest of its minor ward ; 
and that its value as an admission by a Government 
Officer is destroyed liy the fact, that more than a year 
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before the date (26th of December, 1826) which it 
bears, Government had commenced the suit lor the 
resumption of the 12,000 beegahs, which included 
even ihe lands now admitted to belong to the settled 
mouzdhs. I heir Lordships, therefore, think that 
the Zillah Court was wrong in holding, that the 
Appellant had proved, as matter of fact, that the 
lands in question were part of his settled estate. 

Mr. Field has, however, contended, that he i^, at 
least, entitled to succeed as to the 5,524 beegahs. 
Their Lordships, as they have before stated, believe 
them to be included in the settlement ; and they 
consider that, rightly or wrongly, this parcel of land 
has been finally decided to be part of the settled 
zemindary. They conceive, however, that no decree 
can be made respecting it in this suit. I he settle- 
ment in which it is included, was entered into which 
full knowledge that it was so included, and by way of 
compromise. It may be that its inclusion in the 
settlement was part of the compromise, and a con- 
sideration for more favourable terms of settlement. 
For these reasons, their Lordships think, that it is 
impossible to give in this suit any particular relief 
concerning it. Upon the whole, then, their Lordships 
have come to the conclusion, that the decree of the 
High Court dismissing the Appellant’s suit should 
be affirmed ; and they will humbly recommend Her 
Majesty to dismiss this appeal with costs. 
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Appellant ; 


17th Dec., 
1868. 

Decree of 
the High 
Court de- 
fining boun- 
daries of land, 
as forming 
part of the 
Soonderhxiivs 
for revenue 
assessment, 
reversed on 
appeal, 


AND 

Thf, Commissioner of the Soon-I 

DEKBUNS ... j Respondent.* 

On appeal from the High Court of Judicature at 

Calcutta, 

rp 

X HIS was another appeal between the same parties, 
brought also from a decision of the High Court 
(No. 47 of 1859), which reversed the decree of the 
Judge of yessore^ in favour of a claim preferred 
by the Appellant, for confirming his possession, by 
declaration of mal right, in 8,933 beegahs of land, 
and for removing an attachment, by setting aside 
an Order of the Revenue Commissioner of the 
Nuddea Distvict^ for assessment of revenue. 

The point in dispute was, whether the Appellant 
was entitled to the lands in question, known as the 
chucks^ Magoorah Delutter^ and yeerbooniah comprised 
in chucky Deliitter y as forming part of his Zemindary, 
Pergunnah Sahoshy or whether the Government was 
entitled to them, as comprised in and falling within 
the limits of the Soonderbuns, 

^ Present Members of the Judicial Committee Right 
Hon. Lord Chelmsford, the Right Hon. Sir James William 
Colvile, and the Right Hon. Sir Fitz-Roy Kelly (The Lord Chief 
Baron of the Exchequer). 

Assessor -The Right Hon. Sir Lawrence Peel. 
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After the case had been opened b\' 

Mr. bield, Q.C. (with whom was Mr. Cave), 

Mr. Forsyth, Q.C. {with wl.om was .Mr, 
Merivaie) 

Intimated to their Lordships, that they could not, 

on the part of the Respondent, maintain the judfr. 
ment of the High Court. 
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V\ e think that nothing can be more fair and honour- 
able than the course which the Counsel for the 
Respondent have thought proper to adopt. It is 
undoubtedly the duty of Counsel, as long as any 
reasonable doubt exists upon which they mav ask for 
the judgment of the Court, to maintain the cau.se of 
their Ghent ; but when they feel no doubt, and when 
It IS perfectly clear, that there can be but one 
judgment in the matter, and more especiallv when 
he case cannot be maintained, except by imputing 
fraud or the want of fair dealing towards another 
party. Counsel are bound to withdraw from the 
case. Under these circumstances, their Lordships 

can have but one course to adopt, which is to reverse 

t e judgment of the Court below in this case, and to 
allow the appeal. 
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Mussumat Ranee Surno Moyee ... Appellant ; 


AND 


Shooshee 

others 


Mokhee Burmonia and) „ , „ 

\Respondents.* 


O n appeal from the High Court of Judicature at 

Calcutta, 


1 


17th Dec., 

1868. 

An auction 
sale, under 
Ben, Reg. 

VIII. of 
1819, of the 
rights of Put' 
needars in a 
Putnee talook, 
by the Zemin- 
darioT arrears 
of rent, 
was set aside 
by the Zillah 
Court for 
informality 
in the no- 
tices under 
that Regula- 
tion, and the 

Putneedars, -j u 

who had been dispossessed, restored, with mesne profits to be paid by the 

Purchaser, during the time they were out of possession. The Zemindar 
then brought a suit against the Putneedars under Act, No. X. of 1859, to 
recover the arrears of rent which had accrued before and during the time 
they were out of possession. The High Court decided that the suit, not 
being brought within three years from the time the rent first became 
due was barred by section 3^ Act, No. X. of i 8 S 9 * Such finding 
reversed on appeal ; the Judicial Committee holding, that the cause of 
action accrued at the date of the decree reversing the auction sale, and 
that the suit having been brought within three years from the date of 
that decree, the time had not by Act, No, XIV. of 1859, run out. 


N this case the appeal was brought against a 
decision of the High Court at Calcutta, reversing a 
decree of the Deputy Collector of Zillah Nuddea, 
passed in favour of the Appellant, under the following 

circumstances : — 

On the loth of Shrabun, 1251 {July, 1844). 
Rajah Krishto Nauth Roy, Bahadoor, the Husband 
of the Appellant, who was the then Zemindar of 

o Present Members of the Judicitd Committee — The Right 
Hon. Lord Chelmsford, the Right Hon. Sir James William 
Colvile, and the Right Hon. Sir Fitz-Roy Kelly (The Lord Chief 

Baron of the Exchequer). 

/l5AVSS(ir .* — The Right Hon. Sir Lawrence Peel, 
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Per^unnah Pfassevy in the ZtHah of Nuddcn, made 
a putnee settlement with Kashuh Chunder Roy, by 
which the latter ajjreed to take the Zcmindarv of the 
Rajah, under the provisions of /Av/. Ke^r. \111., of 
181Q, at a yearly jumma of Rs. 51,500. 

After the makinj^ of this agreement and before tin- 
year 1857. Rajah Krishto Nauth Roy died. h-aviiiL^ 
his Widow, the A|ipellant. his heir. 

In the month of Cheyte, 1264 [March, 185SI, 
there was due to the Appellant a balance ul 
Rs. 3,125 in respect of the rent from Hysack to 
Assin ; and a further sum of Rs. 31.500 for arrears 
of rent for the succeeding: half-year from Kartick to 
Cheyte, and Rs. 1.130. 15a. 2p. for interest, mak- 

ing together the sum of Rs. 35,755. 15a. 2j). ; and 

she took proceedings to recover that amount by 
instituting: a suit under Beu. Reg. No. \I 1 I. of 
1819, against the Respondents, who claimed to be 
entitled to the Putnee talook in various shares, under 
the settlement made with Kashuh Chundcr Ro\, in 

w 

the year [844, and ultimately their estate and interest 
was put up for sale by auction, in june, 1858, and 
purchased by one Tarinnypershad Chose, at the 
price of Rs. 60,000, out of which the Ap|)el]ant‘s 
claim for rent in arrear, and interest thereon, 
amounting to Rs. 36,021. 7a. 7p., was paid, and the 
balance deposited in the Collector’s Treasury. 

Afterwards, on the 5th of February, 1859. jud- 
■ doonath Roy, Sreenauth Roy, Seetonath Roy, and 
Adeetonauth Roy, the heirs and Sons of Chun- 
dromohun Roy, Tara Soondree Burmonea, the 
guardian and Mother of M rigandronauth Roy, a 
minor, and Behary Lall Roy, on his own behalf, and 
as the guardian of Aushinee Koomar Roy and 

35 
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Kaminee Kooniar Roy, minors, instituted a suit in 
the Civil Court of Nuddea, against the Appellant, 
her Agent, the auction Purchaser, and the other 
co-sharers praying for the cancellation of the auction 
sale and for the recovery of their share of the Putnee 
talooJi, on the ground of various irregularities which 
they alleged had oc('urred in the sale and in the pro- 
ceedings prc^vious thereto. The case was decided by 
the ZiUah Judge, on the 26th of December, i860, 
when the sale was cancelled, and it was ordered, that 
a return of the purchase-money, with interest, should 
he made to the Purchaser, and that the Plaintiffs 
should recover the mesne profits from the auction Pur- 
chaser and be put in possession, on the ground that the 
notices of the sale required by cl. 2, of sec. 8, of Ben. 
Reg. No. VTII. of 1819, to be served on each of the 
Penants had not been proved to have been served on 
the Plaintiffs. The Appellant appealed to the High 
Court at Calcutta, when, on the 30th of June, 1863, 
the judgment of the Zillah judge was upheld, and it 
was ordered, that the auction Purchaser should re- 
ceive back the amount of the purchase-money, with 
interest. 

In consequence, the Appellant had to return the 
purchase-money to the auction Purchaser, who, in his 
turn, was ordered to pay the whole of the mesne profits 
to the Putneedars without any deduction, so that the 
Appellant was left without any means of satisfying 
the arrears of rent and interest due from them to 
her, and which had been temporarily satisfied by the 
proceeds of the sale. She, therefore, instituted a 
suit, on the 5th of October, 1863, by filing a 
plaint in the Court of the Deputy Collector of Zillah 
Nuddea, under Act, No. X. of 1859, for the pur- 
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pose ot obtaining payment of the arrears ol rent due 
to her for the year together with in- 

terest, amounting togotiier to Rs. 58,493. oa. bp., 
and further interest until the date of |)ayment. 

On the 8th of December, 1863, the Delendanl. 
Shooshee Mokhee Burmonui, one of the R(.‘S|jondents, 
hied a written statement in which, without dis- 
puting the fact that the arrears sued for were 
unpaid, she contended, lirst, that, the Appellant's 
claim was barred by section 32 of Act. No. X. ol 
i 859» ^iid that the suit ought to have bet'u brought 
under Ben. Reg. VIII. of 1819, sec. 17, cl. 3, 
and not under Act, No. X. of 1859 ; secondly, that 
when the sale was set aside no express Order was 
made for institution of a suit for the arrears of rent : 
and thirdly, that at ail evetits, the l^laintiH was not 
entitled to interest. Similar written statements were 
hied by the other Defendants, Jiiddoonath Roy, Sree- 
natith Roy, Seetonath Roy, Adeetonaufli Roy, Tara 
Soondree Burmonia, and Beroja Moyee Burmonia, 
and by /shun Chunder I^oy, Bunmallee /^oy, and 
frinmallee Roy, and also by Kisto Nauth I/oy, who 
stated, that he was a minor at the time, and that his 
share, having been attached by Orders of the Court, 
was under the management of the Collector, who 
offered to pay the Appellant his share of the rents, 
for which reason he contended that he was not 

liable to the Appellant’s claim for interest on the 
arrears. 

1 he suit was heard on the 22nd ol December, 
1863, by the Deputy-Collector (Mr. //. A. l/arrison), 
who held, that the Appellant was not barred by the 
law of limitation, inasmuch as she could not both 
take the rents and sell the Putnee talook ; that so 


1H68. 

M USSUMA l 
K N K K 
SUKNO 
M(WKK 

V. 

Shooshkk 

Mokiikf. 

Bur.moma. 



248 


CAbEs IN THE PRIVY COUNCIL 


1868. 


Mussumat 

Ranke 

SukNO 

Moyee 


V. 

Shooshee 
Mokhee 
Burmoni A. 


long as she was engaged in lawfully defending a suit 
to reverse the sale, she could not possibly sue for the 
rent, and, therefore, that the cause of action did not 
accrue until the 26th of December^ i860, the date of 
the decision of the Zillah Judge, in which case, being 
within three years, the suit was in time. The 
Deputy-Collector also decided, that the suit was pro- 
perly brought under Act, No. X. of 1859, and that the 
Appellant was entitled to interest upon the arrears, 
not only in the case of the other Defendants but also 
in that of Kisto Nauth Roy^ on the ground, as to the 
last-named Delendant, that the tender made by the 
Collector was not such as the Appellant was bound to 
accept, and he decreed for the full amount claimed. 

From this decree, Shooshee Mokhee Burrnonia 
and Kisto Nauth Roy appealed to the High Court of 
CalcuttUy and their appeal was heard on the 19th of 
August^ 1864, before Messrs. Bay ley and Phear^ 
two of the Judges of that Court, when the decision of 
the Deputy-Collector was reversed, on the ground, 
that the Appellant's claim was barred by section 32 
of Act, No. X. of 1859. The material part of the 
judgment upon this point was in these terms : — 
“ The substantial ground of appeal to this Court, 
is upon the question as to the limitation of time for 
bringing the suit. 'fhe Plaintiff urged, firstly, that 
the arrears were put in abeyance by satisfaction 

out of the proceeds of the irregular sale, and revived, 
or rather became a second time due, when the High 
Court in 1863, finally declared the sale to have been 
illegal, and decreed restitution of the purchase- 
money, with costs. This gronnd of contention is 
untenable, otherwise the Plaintiff would be enabled 
to take advantage of her own wrong. She committed 


ON APPEAL PKOM THE EAiil INLlEb. 


249 


a trespass in bringing to sale that property with a 
detective notice, wiien it was her duty, in law, to 
have that notice duly served, and cannot now In- 

heard to say that that trespass prevented her fron» 
running against her right of action. Secondly, 
she maintains that, at any rate, her cause of action 
was subsisting at the time of the passing oi the Act, 

No. X. of 1659 ; and that as she was unable, on 
account of the pending litigation, above-mentioned, 
to sue during the tirst [jortion ot the three years 
prescribed by that Act for causes of action ; so 
situated, she is entitled to deduct from the com- 
putation of those three years — at least so much ot 

the time as intervened between the passing of that 
Act and the decree of the High Court on 26th of 
June^ On this we must observe, that the 

words of section 32 of that Act are absolute, and, 
unlike those of similar Acts, do not either expressly 
or by implication admit of any exception whatever to 
their operation. It was urged, that the exceptions 
to the limitation in Act, No. XIW of 1859, may be 
applied by analogy. But this is not so, for section 
32 of Act, No. X. of 1859, is a special Statute of 
limitation of itself for all cases coming under that 
Act. Moreover, it is not correct to say, that this suit 
could not have been brought, pending the litigation 
respecting the irregular and invalid sale ; and here 
again she cannot claim any benefit from acts of her 
own, which she ought from the beginning to have 
known were illegal or defective, or she could at any 
time have sued and abided the result, so saving her 
time. The appeal must be upheld, on the ground 
that the Plaintiff’s suit was barred by section 32 of 
Act, No. X. of 1859.” 
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CASES IN THE PRIVY COUNCIL 

The appeal was from this decree. 

The Respondents having put in no appearance^ 
the case was heard ex parte. 

Mr. Cave (Sir R. Palmer, Q.C., with him) for 
the Appellant. 

rhe tenure known in India by the name of Putnee, 
or Patni, is one by which the Occupant holds of a 
Zemindar, under a Pottah, or lease, a portion of the 
Zemindary in perpetuity, or for a fixed term, with or 
without the right of hereditary succession, and of 
letting or selling the whole or part as limited by the 
Pottah ; as long as a stipulated amount of rent is 
paid to the Zemindar, who has the power of sale for 
arrears of rent. In consequence of the sale for the 
arrears due by the Putncedars being set aside, the 
Appellant had to return the purchase-money to the 
Purchaser, and the mesne profits were received by 
the Putneedars from the Purchaser. As the arrears 
still continued due, the Appellant as Zemindar 
was not affected by the provisions of section 32, 
of the Act, No. X. of *859, which does not, so 
far as the point of limitation of suits arises, apply 
to the case. The Act applicable, is No. XIV. of 
1859, sections 7 and 14, which is to be construed 
by Ben. Reg. Ill, of 1793, section 14, which 
enacts, that the rule of limitation there laid down 
is excepted, when good and sufficient cause has 
been shown, which precluded the Plaintiff from 
obtaining redress. Here the cause of action only 
accrued at the date of the final decree of the High 
Court of the 3of-b of June, 1863, which declared the 
auction sale void. The suit to recover the arrears of 
rent was brought in October, in the same year. Such 
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suit was, tlierefore, not affected by the above Atts, 
for until the sale was declared invalid the right to 
sue for the arrears could not arise. 

The Right Hon. Sir Jamks \V\ ('olvii.i:. 

I he facts of this case are simply these. I'lie 
Appellant is a Zcmnidar. '!'hos(* whom she re[jre- 
sents had granted a Put nee talook, and the Putneedars 
had fallen into arrears of rent. The Zemindar, 
the Appellant, pursued her remedv under Regulation 
Vlll. of 1819, and brought the Taiook to sale. It 
sold fora sum greatly in excess of the rent in arrear. 
The Purchaser was put in possession of the Taiook. 
Out of the purchase-money the arrears were paid, and 
the balance, in the ordinary course, remained in the 
Collector’s hands, for the benefit of those who were 
entitled to it. A suit was then brought to set aside 
the sale of this Putnee taiook^ on the ground of 
irregularity; and we must assume that it was cor- 
rectly set aside by the judgment of the Court below . 
'I'he first judgment on the case was on the 26th of 
December^ i860. The Appellant brought her appeal 
in the High Couri ; and the final judgment, dis- 
missing her appeal, w'as on the 30th oijune, 1863. 
The effect of the judgment was, that she had to pay 
back the purchase-money to the Purchaser, with 
interest ; that the Putyieedars were again put into 
possession of the Taiook; and that they recovered the 
mesne profits, during the period in which they were 
out of possession, from the Purchaser. The Appel- 
lant then brought the present suit for recovery of the 
arrears of rent. She brought it in the Collector’s 
Court, as in an ordinary case, and must, therefore, 
we apprehend, be taken to have brought it under 
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Act, No. X. of 1859. She was then met by the 
defence that the suit was out of time, that it was 
barred by the 32nd section of that Act : the con- 
struction put on that enactment being, that the suit 
should have been brought within three years from 
the time on which these arrears first became due, 
viz., the last day of the year for which the rents 
constitutincr them had accrued. The result of the 
decision is, that she has not only lost the remedy 
which Ben. Reg. VIIl. of 1819 gave her, but that 
she has no other remedy for those arrears of rent. 
If that decision is founded upon grounds which 
cannot be shaken, it certainly is a very unfortunate 
result, and a result which obviously works a great 
injustice ; for the Putneedars have got back their 
Putnee, and have, at the same time, relieved them- 
selves from the obligation of paying for that period, 
the very rent upon which they held it. 

The case of the Appellant has been argued on 
various grounds. Mr. Cave has argued, that this 
clause is to be qualified by introducing certain 
clauses of the old Regulation of limitations of 1793- 
He has also argued, that if those claims can no 
longer be imported into the consideration of the case, 
it falls within one of the exceptions imported into 
the existing Act of limitation — the Act, No. XIV. 
of 1859. 

Their Lordships are of opinion, that if this case 
had arisen in an ordinary Court of Law, and that 
the law of limitations to be applied was Act, No. 
XIV. of 1859, there could be no doubt at all upon 
the question ; and that it would not be necessary to 
fall back upon the exception referred to by Mr. Cave^ 
because it seems to their Lordships to be perfectly 
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clear, that the cause of action accrued at thr- time at 
which, the sale having been set aside, the ol)Iigation 
to pay this sum of money revived; and whether that 
time he taken to be the date of the first decret', or 
the date of the final decree, the present suit would, 
in either case, have been brought in time, 'riiey do 
not, however, tliink it necessar\- to (h‘('ide that either 
that Act, or the particular exception in it. is to bt' 
brought in to qualify the peculiar and special !a\\ of 
limitations introduced by the Act of because 


they 

think 

that, upon 

the fair 

const 

ruc'tion of 

the 

32nd 

section of that 

Act. the 

time 

had realK- 

not 

run. 

Their 

Lordships’ 

view of 

the 

case i.s 

this ; 

that, 

upon 

the settinsf 

aside of 

this 

sale, and 

the 


restoration of the parties to possession, the\' took 
back the estate, subject to the obligation to pay the 
rent ; and that the particular arrears of rent claimed 
in this action must be taken to have become due in 
the year in which that restoration to possession took 

place. It follows, that uiion the languasfe of the 

32nd section of Act, No. X. of 1859, the Appellant 
was not barred from her remedy. Their Lordship.s 
further authorize me to say, that they do not concur 
in the view taken by the High Court, that the Appel- 
lant can be said to have committed an act of trespass, 
because, when she pursued the remedy, which was 
clearly competent to her if it had been regularly 
pursued, she inadvertently omitted one of the for- 
malities prescribed by the Act, and that her pro- 
ceedings, therefore, became inoperative. Their 
Lordships cannot treat this as an act of trespass, 

or hold with the High Court, that in bringing this 

suit she IS a person seeking to take advantage of her 
own wrong. They must also respectfully dissent 

36 
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from another statement of the learned Judges of the 
High Court, to the effect that the Appellant might 
have sued for these arrears pending the proceedings 
to set aside the sale of the Putnee, It is clear, that 
until the sale had been finally set aside, she was in 
the position of a person whose claim had been satis- 
fied ; and that her suit might have been successfully 
met by a plea to that effect. 

On these grounds, their Lordships are prepared to 
recommend to Her Majesty that the appeal be allowed 
with costs, that the judgment of the High Court be 
reversed, and, in lieu thereof, that the appeal to that 
('ourt be dismissed, and the judgment of the Court 
below affirmed with costs. 


An Order in Council reversing the decision of the 
Court below was made thereon. 


Ex parte KiSTO Nauth Rov.* 


ing of an 
appeal heard 
ex parte, on 
which an 
Order in 
Council had 
been made, 
refused, the 


A 


2nd Feb petition for re-hearing the above appeal was 

1869. afterwards presented by Kisto Nauth Rov^ one of the 
The re-hear- parties to the same. 

Lpyll^eard ^lie petition alleged, that on the tgth of August, 
€xparte,on 1864, the Petitioner obtained a decree in his favour 

which an , ^ 

Order in in the High Court at Calcutta in a suit brought by 

bee^n^made! Appellant, Mussuuiat Ranee Surno Moyee, against 

refused, the Petitioner and others, and that from that decree 

default m not 

appearingand the Ranee appealed to England ; that in the month 

contesting the e > o/- r-^** • j u* 

appeal being ot September^ 1007, the Petitioner instructed nis 
n d b 

the Agents of * Present: — Members of the yndicial Committee — The Right 
the Respon- Hun. I-ord Chelmsford, the Right Hon. Sir James William 

soughrtohave Uolvile, and the Right Hon. Sir Joseph Napier, Bart, 
the appeal /1 ; — The Right Hon. Sir Lawrence, Peel. 

re-heard. 

A re-hearin? will not be allowed except under very special circxim* 
stances. 


* Present: — Members of the yndicial Committee — The Right 
Hun. I-ord Chelmsford, the Right Hon. Sir James William 
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Agents in England to appear lor him in ihc cij>peal, 
and take all necessary steps on his hehalf, with a view 
o^ maintaining the decree of the High (Jourt ; that 
on the 23rd of October ^ 1S67, the f*etitioner’s Agents 
attended the Privy Council Ofiice, and made iiujuiries 
with respe<'t to the appeal, and were informed that 
the record of the appeal had not yet arrived in this 
country ; that the Agents on the same dav wrote a 
Letter to the Registrar of the Privy ('ouncil, headed 
“ Ranee Surno Moyec, Appellant ; and Kisto yaut/i 
Royy Respondent," asking him to give them notice 
when the transcript arrived, and to enter an appear- 
ance in their names for the Petitioner ; that the 


appeal was, notwithstanding many inquiries b\ his 
Agents, and every diligence on the part of the l\ li- 
tioner, set down for hearing, and ultimately heard ex 
parte in the absence of the Petitioner, and judgment 
given on behalf of the Appellant ; that the Petitioner 
had ascertained that in the certilicate of the Registrar 
ol the Indian Court accompanying the transmission 
of the record to England the title of the appeal was 
given “ Mussu?nat Ranee Surno Moyee v. Shooshee 
Mokhee Burmonia^' without adding the words “ and 
others, ’ and that in consequence of this omission and 
mistake the appeal was entitled in the same manner 
in the record of the Privy Council Office, and that 
the Appellant having many other appeals pending 
before the Privy Council, the Officers of the Privy 
Council were misled by such title, and unable to give 
your Petitioner information of the steps taken in the 
appeal; that there w-ere other parties Defendants in 
the suit, but that the Petitioner and Shooshee Mokhee 
Burrnonia alone appealed from the Court of First 
Instance to the High Court, and that in the proceed- 
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ings in the Court below the Petitioner’s name was 
sometimes used first, and sometimes the name of 
Shooshee Mokhee Burmonia ; and the Petitioner 
stated, that he had used every diligence to have the 
appeal argued on his behalf before the Privy Council, 
and submitted that a re-hearing of the appeal so 
heard cx parte ought, under such circumstances, to 
be allowed, and prayed that he might be at liberty to 
appear to and argue such appeal. 


Mr. Manisty^ Q-C., and Mr. Doyne^ for the 
Petitioner. 


There was a bond Jidc intention on the part of the 
lY'titioner to appear and support the decree made in 
his favour by the High Court. He had retained 
Counsel, who were to be instructed at the hearing of 
the appeal. No default can be imputed to his Agents 
in E?tgland for not entering an appearance, and the 
hearing took place under circumstances over which 
he had no control. The Petitioner’s Agents were 
misled by the name of the Petitioner being omitted in 
the title of the appeal transmitted from India, the 
fact being, that there were other appeals then pending 
by the same Appellant in which the Petitioner was 
not a party. A re-hearing of an appeal heard ex parte 
in similar circumstances was granted in Rajunderna- 
rain Rae v. Bijai Govind Sing {a ) ; Dumaresq v. 
Le Hardy There the law and practice in such 

circumstances were investigated, and are fully stated 
both in the argument and judgment, and in the notes 
appended by the Editor to the report. 


(<2) I Moore’s P. C Cases, 117. 


(^) I Moore’s P. C. Cases, 127* 
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Mr. Cave, for Mussumat Ranee Surno Moyee, 
OjDposed : 

Nothing is shown to entitle the Petitioner to the 
extraordinary relief now asked for, and there does not 
appear to have been a bond fide intention to enter an 
appearance, no step being taken until the ()rder in 
Council was made reversing the decree of the ( oiirt 
below, in such circumstances, the Court will adopt 
the rule laid down in The Singapore and The Hebe (<'/) : 
The Montreal Assurance Company'w McGillivray {b) ; 
Mots V. Moreau (r) ; and refuse the application. 
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Judgment was reserved, and now delivered bv 

Lord Chri.msford. 


6th Feb., 
1869. 



This is a petition for the re-hearing of an appeal 
from a decree of the High Court of Judicature at 
Fort William in Bengal, which was heard ex parte 
on the appearance of the Appellant alone, and in 
which their Lordships agreed to recommend to Her 
Majesty that the appeal should be allowed, and the 
decree of the Court below be reversed. 

The Petitioner, one of the Respondents in the 
appeal, prays for a re-hearing, on the ground that 
he had fully intended to appear in support of the 
decree and had given instructions to his Agents in 
England to enter an appearance for him, and take 
all necessary steps for maintaining the decree, hut 
that neither he nor his Agents had anv notice that 
the appeal had been entered, nor were thev aware 
of its having been fixed for hearing until after the 


Oz) 4 Moore’s P. C. Cases (N.S.), 271 ; S. C. Law Rep. i P. t^., 378. 
{b) 13 Moore’s P. C. Cases, 125. (r) 13 Moore’s P. C, Cases, 376. 
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hearing had taken place, and the report made to 
Her Majesty in Council had been agreed to. 

In support of the petition the case of Rajunder- 

narain Rae v. Bijai Govind Sing (a) was relied 

upon to show, that it is competent to their Lordships, 

even after a report to the King and the confirmation 

of the report, to recommend that there shall be a 
re-hearing. 


Such an unusual indulgence, however, ought never 
Lo be granted except under very special circum- 
stances, and only where the ex parte hearing has not 
been occasioned by any default in the party applying 
lor a re-hearing. 1 he case referred to was one of 
this exceptional character. The hearing was ex 
parte upon the appearance of the Respondent alone, 
and the Committee, adopting a form of Order which 


had been used on previous occasions, alhrnied the 
decree of the Court below, and dismissed the appeal 
with costs. Upon a petition by the Appellants, pray- 


ing to have the Order for dismissing the appeal and 
affirmance of the judgment recalled, and for leave 
to prosecute their original petition of appeal, their 
Lordships considered, that a simple dismissal was to 
be regarded as the Order which must have been in 
their contemplation, and that no more could have 
been intended in substance, although the objection- 
able form importing affirmance was followed. And 
upon the application for a re-hearing, Lord Brougham^ 
in delivering the opinion of the Committee, stated 
that the case for indulgence was a strong one, pro- 
vided there was power to grant the application. The 
parties were infants under the Court of Wards in 


(a) I Moore's P. C. Cases, 117. 
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Calcutta^ and appeared by a pu})lic functionary 
tlirough the appointment of that Court as their 
guardian ad Iltern ; this person neglected the rase 
altogether, and not only did not provide funds for carry- 
ing it on, but absconded with the fund in his hands 
which had been allowed for the expense of the suit, 
and he was not to be found when the Agent here 
desired to communicate with him, nor had he since 
returned. Their Lordships, therefore, thought “ in 
the particular circumstances of the case,” His Majesty 
should be advised to amend the Order, and to let 
in the Appellants to be heard, notwithstanding the 
dismissal, that is to say, “ to restore the appeal,” 
but the conditions were imposed of payment of the 
Respondent’s costs occasioned by the default at the 

r 

time of the ex parte report, and also hv the applica- 
tion for a re-hearing. 

In the present case it cannot be truly alleged, that 
the ex parte hearing took place without any default 
on the part of the Petitioner or his .\gents. 

The appeal was from a decision of the High Court 
of Judicature at Fort William in Bengal, in favour 
of the Defendants, in a suit in which M ussuynat Ranee 
Surno Moyeewsis Plaintiff, B.nd Shooshee Mokhee Bar- 
monia^ the Petitioner, Kisto Naiith Roy^ and several 
others, were Defendants. 

In the certificate of the Registrar of the Court 
accompanying the transmission of the record, the 
only Defendant named in the title of the appeal was 
Shooshee Mokhee Burynonia, without the addition of 
the words “and others;” but in the record itself 
the words “ and others ” were added to the name of 
the Defendant. The Petitioner’s instructions to his 
Agents probably named only himself as the Re- 
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sponclent in appeal, because a Letter, dated the 

23rd of October, 1867, was written by them to 

the Registrar of the Privy Council in these 
words : — 

“ Ranee Shurno Moyee^ Appellant, 

and 

histo Nauth Roy^ Respondent, 

In appeal from Bengal, 


“ We are instructed on behalf of the Respondent 
in the above appeal, and shall be obliged by your 
giving us notice when the transcript of proceedings 
<11 rives in this Country, and by your entering an 

appearance in due time in our names on behalf of 
the Respondent.” 


The Agents made inquiries at the Council Office 
on the day this Letter was written, and also subse- 
quently in the same month of October^ whether the 
record in the appeal had arrived. As there was no 
appeal with the title named in the Letter, they were 
of course answered in the negative. The misinfor- 
mation as to the non-arrival of the proceedings in 
this Country was owing to the inaccurate description 
of the appeal given by the Petitioner to his Agents. 
This inaccuracy is inexcusable, because he knew 
perfectly well that there were many other Respon- 
dents beside himself, and that his name did not 
stand the first amongst the Defendants in the title of 
the suit. All the ignorance of the proceedings taken 
on the part of the Appellant resulted from the Peti- 
tioner having thus originally misled his Agents in 
his instructions to them. The Agents themselves, 
too, are not wholly free from blame. They should 
not have been satisfied with having requested the 
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Reg-istrar to give them notice of the arrival of tlie 
proceedings, which it was no part of the dutv of his 
oflice to do, hvit they should have examined for them- 
selves at tlie Council ()fHce, and, ha\inij the iname 
of the Appellant accurately given, they would Itave 
ascertained that there was an a|)peal hv him, and 
upon the production of the proceedings they would 
have found that to the name of the Respondent tlu're 
were added the words “ and others,” which would 
have led to a further examination, and to l!ie dis- 
covery that it was the api)eal in which the Petitioner 
was interested, and in which tlit‘\' were instruc'ted 
to appear for him. Under these circumstances, to 

grant the indulgence of a re- hearing to the Petitioner, 

would be to give him the benefit of his own and his 
Agents’ default. 

It is necessary to distinguish this ca.se from that of 
McLeary v. Hill and others, which was heard by this 
Committee on the 30th of June, 1868, and in which 
their Lordships intimated their opinion, that the 
decree appealed from ought to be varied and amended, 
and directed minutes of the proposed report to be 
prepared by the Counsel for the Appellant. This was 
accordingly done, and on the 2nd of July the minutes 
were approved and adopted by their Lordships, and 
were afterwards, on the 7th of July, submitted to Her 
Majesty for approval. Immediately after the Order 
in Council had been made, the Registrar, in drawing 
the hnal Order, discovered that the Appellant's 
Solicitor had omitted to take out and issue the usual 
process requiring four out of the five Respondents to 
appear to the appeal, although he had issued the 
regular process against the fifth Respondent The 
Registrar reported this fact to their Lordships, and 

37 
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on the loth of July their Lordships reported to Her 
Majesty that the Order of the 7th of July ought to 
be revoked. The appeal then stood over for further 
directions, and the Appellant was ordered to serve a 
personal notice of the appeal on each of the four 
Respondents who had not appeared, 

'I'he distinction between this case and the present is, 
that in McLeary v. Hill and others, the Appellant 
had neglected to take an essential step in the appeal, 
and was, therefore, not entitled to set down the case 
ex parte as against the Respondents. In the present 
case, although no appearance had been entered on 
behalf of the Respondents, or either of them, the 
Appellant had done all she was required to do by the 
practice and rules of the Judicial Committee, and 
the omission and neglect is that of the Petitioner, 
who now asks for a re-hearing of the appeal. The 
petition must be dismissed with cosis. 
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Rajah SurrosuKKUN (iHosAK 

AND 

Mohkshchundkr Muter 

AND 

Rajah Suttosurrcn (inosAi, 

AND 

TARINEE ChUNDER (illOSE 


Appel hi fit, 

. . . Respondent ; 
... Appellant, 

... Respondent.^ 


On appeal from the High Court of Judicature 

at Calcutta. 

These several appeals involved the same (.iiieslion, 
and related to the right of the Respondents, pro- 
prietors in certain shares of a permanently settled 

* Rresent Members ol the y'loticiiil Committee— Riglit 

Hon. Lord Chelmsford, the Riglit Hon. Sir James William 

Coleile, the Right Hon. Sir Kitz Roy Kelly. (The I.ord Chief 

Baron of the Exchequer), 

.IsAgsser . — 'I'he Right Hon. Sir Lawrence Peel. 

revenue), has no power as such auction Purchaser to enhance the rent of 
a holder of lands in the Talook, who is in possession under a title founded 
on a Pottah, or Lease, dated in 1786 (before the Decennial Settlement), at 
a fixed and invariable rent paid at and since the dale of such Pottah. 

Held further, following Baboo Gopal Call Thakoor \. Tclttck Chunder 
Rai (10 Moore’s Ind. App. Cases, 191), that the absence of words of 
limitation in the Pottah which create an htemrari tenure, was supplied 
by evidence (i) of long and uninterrupted enjoyment at a fixed rent ; 
and (2) of the descent of the tenure from Father to Son; by which the 
hereditary character was to be legally presumed. 

With respect to the lights of Purchasers under an auction sale for 
arrears of revenue by force of sections 30, 31, 32, and 33 of Pen. Reg XI. 
of 1822 Held, that those enactments are repealed by Act, No. XH. of 
1841, and the latter Act by Act, No. I. of 1845, which is confined to 
"future sales ” under that Act. 

The case of Runef’ Sttrfiouioyee v. Maharajah Siitteeschuuder Uov, 
Bahadoor (10 Moore’s Ind App. Cases, 123) reviewed and approved. 

Whether, section 5 of lien. Reg. XLIV. of 1793. can be held in force for 
any purpose but that of declaring the general principles upon which 
subsequent legislation has proceeded, namely, putting a Purchaser at 
an auction sale for arrears of revenue, in the position of the party with 
whom the Perpetual Settlement of the estate was made. Queerc C 
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Talook in the Twenty-four Pergunnahs to enhance 

the rent payable by the Appellant to them for lands 
held by him as their tenant. 

One of the suits was brought by the first Re- 
spondent as the proprietor of a to annas and 10 g. 
share in the Talook against the Appellant to enhance 
his rent, and the other suit was brought by the 
second Respondent, the owner of a 5 annas and 
log. share in the same against the Appellant 

for the same purpose. The Respondents, in both 
suits, claimed all the rights and powers of avoiding, 
and annulling tenures and enhancing the rent con- 
ferred on I urchasers of a Talook or Zemindary at a 
public sale for arrears of Government revenue, under 

Ben. Reg. XI. of 1822, as deriving their title through 
the original i^urchaser at such sale. 

1 he Appellant s case was, that an invariable fixed 
and uniform rent had been paid under a Pottah, or 
lease, dated in 1786, A.D., before the Decennial Settle- 
ment, for a period of seventy-three years, by him 
and his predecessors, from whom he derived title 
by hereditary succession ; which fixed rent had been 
acquiesced in by the Talookdars, for the time being, 
down to the institution of the above suits, and he 
contended, that it was not competent to either of 
the Respondents to enhance his rent. 

The Sudder Ameen {Baboo Norotun Mullick) 
before whom the suits were in the first instance 
tried, decided, that the Pottah was genuine and 
operative, and that as under it, for a period of up- 
wards of sixty years, and before the Decennial Settle- 
ment, rent had been paid by the Appellant, and those 
under whom he derived title, at a uniform rate the 
rent could not be enhanced. On appeal, Koonjoololl 
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Bannerjee the Principal Sudder Ameen, in cllecl, 
affirmed the finding of the I^ower Court as to tlic 
genuineness of the Fottah, but held, that there was no 
express limitation in it, that it should be held here- 
ditary, without increase of rent, and that it could 
not be considered as Mourassee ; that the land 
included in the Pottdh was not proved to have been 
held at a uniform rent for twelve years before the 
Decennial Settlement, and that, therefore, it was 
not exempt from assessment, and accordingly so far 
reversed the Lower Court's decree, and ordered an 
assessment of the lands of the Appellant, 'fhe 
High Court at consisting of Messrs. Kemp 

and Seton-Karr^ on special appeals from decrees 
founded on this rtnding, affirmed the same. The 
present appeals were from their decision. 

The Respondents not appearing, the appeals were 
heard ex parte. 
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Sir R. Palmer, Q. C., and Mr. Lelt/i, for the 
Appellant in each appeal, 

Referred to the following cases : — - 
Hrst, on the question of the right of the Kespondents, 
as Zemindars, to enhance rent held in Putnee tenure’, 
Ranee Surnomoyee v. Maharajah Sutteeschunder Roy, 
Bahadoo) {a) , secondly, as to the application of the 
law of limitation to such tenure in a suit for enhance- 
ment of rent, and the e.fect of the Government sale law 
m respect to the right of auction Purchasers, Bahoo 
Gopal Lall Thakoor v. Teluck Chunder Rai yb) ; 
Degumber Muter v. Ramsoonder Mitter (c) ; and Ben. 

(rt) 10 Moore’s Ind. App. Cases. 123. 

C^) 10 Moore s Ind. App. Cases, 183. 

O 7 Ben. Sud. Dew. Ad. Rep., 617, 
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Regs. V. of 1812, sec. g; XI. of 1822,8605.30,31, 
32,33; Acts, No. XII. of 1841, Nos. LX. of 1845, 
and Nos. X. & XI. of 1859 ; and, thirdly, they insisted, 
that the dealings with, and the hereditary character 
of the tenure under which the Appellant and his pre- 
decessors had held the land, supplied the want of 
words of iitnitation in the Pottah ; Baboo Gopal Lull 
Thakoor v. Teluck Chunder Rat (a). 

Their Lordships’ judgment, in both appeals, was 
pronounced by 


18th Jan., Flight Hon. Sir James W. CoLViLE. 

1869. 

— The question raised on these appeals is, whether 

the Respondents (being the Plaintiffs in two different 
suits) have established, as against the Appellant, 
their right to enhance the rent payable by him in 
respect of 134 beegahs and 2^ cottahs of land, 
situate in the Twenty-four Pergunnahs. 

This parcel of land is alleged in both suits, to 
form part of a zemindary^ of which somewhat more 
than ten undivided sixteenths belong to Moheshchun- 
der Mitter^ the Respondent on the first appeal, and 
the remaiAder, being somewhat less than six sixteenths, 
belong to the Respondent in the second appeal, or, 
rather, his Master, Degumber Mitter. 

Moheshchunder Mitter claims title to his portion of 
zemindary 2 lS the Nephew ex parte materndj and 
representative in estate of one Gunganarain GhosaU 
who purchased it at a sale for arrears of Govern- 
ment revenue in 1839, and died in 1851. Degumber 
Mitter s title to his portion is derived through several 


(a) 10 Moore’s Ind. App. Cases, 191. 
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successive alienations from some person who pur- 
chased that portion at a similar sale in 1X37. I'rom 
the fact that these undivided portions of the zewiu- 
dary were thus sold at different Government sales, 
it is to be inferred, that before those sales they 
were held by different parties, each of whom was 
separately liable for his share of (iovernment 
revenue. 

In these circumstances, the two Mitters have 
brought separate suits for the enhancement of the 
rent of the lands in question ; and for tlu' purposes 
of these appeals, their Lordships will assume, that 
in the Courts below they have been properl\- lield 
entitled so to do, though there certainly appears to 
have been a well-grounded objection to the form in 
which the plaints were originally framed. 

In each case the Plaintiff rests his claim to 
enhance on the statutory rights of a Purchaser at 
an auction sale, meaning thereby, a sale for arrears 
of Government revenue; and the Regulation under 
\ which each of the sales in question took place was 
Ben. Reg. XI. of 1822. 

1 he deience in the two suits was very much the 
same. The Appellant insisted, that of the land in 
question, 67 beegahs and 3 cottahs had been held by 
him and his ancestors under a dated in 1786, 

at a fixed rent of S. Rs. 163. 13a. lop. ; that of the 
rest of the lands, 42 beegahs and 14 cottahs were 
Lakhiraj ; and the remainder, cither includintr or 

O' ' 

perhaps, with the exception of a very small portion 
which had been resumed by Government as a towing- 
path, was held by him as part of a different Talook, 
under one Ramtonoo Dutt. He further insisted, that 
the suits were barred by lapse of time, twelve years 
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* 

having in each case elapsed since the date of the 
purchase at the auction sales. And, in Degumher 
Mitters suit, he further questioned the right of one 
who was a mere Purchaser by private contract from 
one who had bought at a Government sale to insti- 
tute such a suit. He also raised the question, whether, 
the suit ought not, under cl. 7 of the 23rd section 
of Act, No. X. of 1859, have been brought in 
the Collector’s instead of the Zillah Court. 

Their Lordships think it will be convenient, in the 
first instance, to consider the Respondent’s claim to 
enhance, as if all the lands in question were covered 
by the Pottah of i 786. 

Both the Courts below, which dealt with the ques- 
tions of fact, have affirmed the genuineness of that 
Pottah, and their Lordships see no reason for 
impeaching it. 

Again, though the document is not in the form of 
the ordinary instruments which create an Istemrari 
tenure, it is in terms a grant of the lands at a fixed 
rent, for it specifies the sum. And, upon the prin- 
ciple laid down by this Committee in the cnse of 
Baboo Gopal Lull Thakoor v. Telnck Chunder Rat 
(10 Moore’s Ind. App. Cases, iqOt absence 

of words importing the hereditaiy' character of 
the tenure is here, as in that case, supplied by 
evidence of long and uninterrupted enjoyment, and 
of the descent of the tenure from Father to Son, 
whence that hereditary character may be legally 
presumed. 

Upon the evidence their Lordships have no doubt, 
that at the date of the earliest of the Government 
sales, those whom the present Appellant represents 
were, by virtue of the Pottah, in possession of the 
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land which it covers at a fixed rent, uiuh'r a sub- 
tenure upon the then Zemindars. 

It follows, that the Respondent’s rij^ht to enhaiK'e 
the rent, which implies a right to vary the terms of 
the sub-tenure, and to set it aside, if that title to 
enhance be disputed on grounds inconsistent with 
the obligations of such a dej>endenl tenure, must, if 
It exists at all, depend upon the peculiar ami statutorv 
powers acquired by a Purchaser at a sale for arrears 
of revenue. And accordingly, both in the jjlaints 
and in the notices given in pursuance of Ben. 

Reg. \ . of 1812, sec, 9, those jiowers are put for- 
ward as the foundation of the ricrbt 

The hrst question, then, is— Are the Respondents, 
or is either of them, entitled to exercise those powers ? 
That neither is so entitled has been stronjifly argued 
by the learned Counsel for the Appellant, upon the 
following among other grounds. The sales took 
place under Ben. Reg. XI. of 1822 ; and the rights 
of the Purchasers through whom the Respondents 
claim were defined by the 30th and three following 
sections of that Regulation. 'I ho.se enactments were 
repealed by the ist section of Act, No. XII. of 1841 : 

and all the provisions of that .\ct, with the exceptio.. 

of the hrst and second sections, were again repealed 
by Act, No. I. of 1845, 'vhich, as modified by some 
subsequent Acts, is the existing sale law. Neither 
of the two last-mentioned Acts contains any saving of 
rights acquired under the Acts which it repealed ; 
and though each gave to Purchasers at sales for 
arrears of Government revenue powers equal to or 
even larger than those given by the repealed .^cts, it 
expressly limited those powers to Purchasers at future 
sales, i.e., "sales under this Act.” The Respon- 

38 
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dents, therefore, cannot invoke Regulation XI. of 
1822, as the foundation of their alleged rights, 
because that has been absolutely repealed ; and they 
cannot call in aid the subsequent Acts, because they 
have given no power to Purchasers at sales which 
took place before they were passed. 

d'his point, though it seems to have been over- 
looked in many cases in India, is not now adjudged 
here for the first time. It was fully considered and 
determined by this Committee in the case of Ranee 
Snrnomoyee v. Maharajah Sutteeschiinder Roy, Baha- 
door (lo Moore's Ind. App. Cases, 123). The Judges 
of the High Court have attempted to distinguish 
that case from the present, on the ground that in the 
former the sale relied upon was made under Ben. Reg. 
XLIV'. of 1793. Rut that statement proceeds upon 
a misapprehension of the facts of the earlier case. 
In that, as in these, the sale on which the power to 
enhance depended had taken place under Ben. Reg. 
XI. of 1822 ; and it was not until they found that 
they could not support their case, either on that 
repealed Regulation, or on the subsequent Acts, that 
the learned Counsel for the Respotident, the Maha- 
rajah, fell back upon the 5th section of . 5 ^«..Reg. 
XLIV. of 1793, which, though suspended by the 
subsequent Legislation on the subject, had never 
been expressly repealed. 

Their Lordships must also observe, that in the 
judgment delivered in that case it was carefully con- 
sidered, whether a sale for arrears of revenue of itself 
merely, and without any act, proceeding, or demon- 
stration of will on the part of the Purchaser, altered 
the character of the tenure. And it was decided, 
that the sale law had not “ that hard and rigid 
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character.” It is true that the judgment, assuming 
that the powers given by Ben. Reg. XI. of 1822 had 
been swept away by the repeal of that Regulation, 
dealt only with the effect of a sale under Reg. XLI\'. 
of 1793. But what is laid down concerning such a 
sale may, even a fortiori, be predicated of a sale 
under any of the subsequent sale laws, and, in par- 
ticular, of one under Regulation XL of 1822. For 
the words of the Regulation of 1793 (sec. 5) are. 
that all engagements of the former proprietor, and 

all under-tenures granted by him, shall “ stand can- 
celled from the day of sale whereas the Regulation 
of 1822 (sec. 30) enacts, that "all tenures which 
may have been created by the defaulter or his pre- 
decessors, being representatives or assignees of the 
original Engager, as well as all tenures which the 

first Engager was competent to set aside, alter, or 
renew, shall be liable to be avoided and annulled bv 
the Purchaser, &c.,” — expressions which, far more 
strongly than those of the earlier Regulation, import 
that the estate is not, upon a sale for arrears of 
revenue, necessarily and ipso facto, changed in its 

nature and incidents. And, if this be so, the repeal 

wer to change 
the estate, must leave its freedom from change, inde- 
pendent of mutual will, unimpaired. 

Their Lordships, then, being clearly of opinion, 
both upon principle and the authority of the decision 
in Ranee Surnomoyee v. Maharajah Sutteeschiinder Roy, 
Bahadoor (10 Moore’s Ind. App. Cases, 123), that 
the Respondents cannot now for the first time exercise 
powers which, if they ever existed, existed only by 
virtue of the repealed sections of Ben. Reg. XL of 
1822, do not deem it necessary to consider, whether 
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the stringent powers given by those enactments to 
Purchasers, eo nomine^ could in any case be exercised 
by the heirs or assignees of such Purchasers. Justice 
and sound policy alike require that inasmuch as the 
Law has given them for the particular purpose only 
ot enabling the Purchaser again to make the income 
of the estate an adequate security for the public 
revenue assessed upon it, and the exercise of them 
cannot but occasion great hardship to under-tenants, 
and insecurity to property, they should be exercised 
within a reasonable time. And their Lordships 
believe that that object has now been in some 
measure secured by Acts, Nos. X. and XIV. of 
1859. 

Their Lordships have further to remark, that in 
the case of the Ranee Surnomoyee v. Maharajah 
Sutteeschunder Roy, Bahadoor, to which they have 
already referred, this Committee, whilst it carefully 
abstained from determining whether, upon the true 
construction of all the Regulations taken together, 
the 5th section of Regulation XLIV. of 1793 ought 
to be taken to have been repealed, nevertheless 
proceeded to consider whether that enactment, if 
assumed to be still in force, would support the 
Respondent’s case. And after putting upon the 
section the construction stated at page 147 of Vol. 10, 
Moore’s Ind. App. Cases, the judgment ruled, that 
the Purchaser had an opinion to confirm the existing 
rate of rent, and must, upon the evidence in the 
particular case, be taken to have exercised that 
option in favour of the dependent Talookdar. 

Their Lordships must reiterate the doubts ex- 
pressed by those who decided the case of the 
Ranee Surnomoyee v. Maharajah Sutteeschunder Roy, 
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Bahadoor, whether the clause in question can he 

held to be in force for any purpose but that of 

declaring the general principles upon which all tin- 

subsequent legislation has proceeded, viz., that of 

putting a Purchaser at a sale for arrears of revenue 

m the position of the party with whom the Perpetual 

Settlement of the estate was made. They do not 

think that a party who has lost the particular rights 

which were given to him, or to the I’urchaser whom 

he represents, by any of the subsequent Statutes, 

can tall back upon the old law which has been so 
repeatedly modified. 

It IS to be observed, however, that, even if the 

section be in force, the tenure here in question is 

not one which, upon the strictest interpretation of 

that clause, could stand cancelled, ft existed at 

the time of the Decennial Settlement, and their 

Lordships apprehend, that the only right which the 

Zemindar with whom that Settlement was made could 

have exercised over it was that conferred by section 

51 of Ben. Reg. VHI. of .793. No attempt has 

been made to bring the present cases within that 

section, which seems to cast upon the Zemindar the 

burthen of proving particular grounds for enhance- 
ment of rent. 

Upon the whole, then, their Lordships are of 

opinion, that the Court of the Principal Sudder 

Ameen and the High Court of Calcutta were in error 

in holding that the Respondents had established 

their right to enhance the rent of the lands covered 
by the Pottah of 1786. 

It may be said, that this does not dispose of the 
question as to the other parcels of land. But the 
foundation of the suit is, that the Respondents have 
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the powers of Purchasers at sales for arrears of 
revenue ; and if that foundation fails, the failure is 
fatal to the whole suit. Their Lordships, however, 
are of opinion, that there are further objections to the 
maintenance of the present suits in respect of those 
parcels of land. There is no evidence that the 
Appellant has ever paid to the Respondents any rent 
except the sum of S. Rs. 136. 13a. lop., being the rent 
reserved by the Pottah in respect of the 67 beegahs 
and 3 cottahs. He disputes the title to rent in respect 
of the other parcels, treating one parcel as Lakhiraj\ 
the other as held of a different Landlord. A suit for 
enhancement implies such a privity of title or tenure 
existing between the parties, that a claim to some rent 
is legally inferrible from it, and there is here proof 
that that relation is denied to have existed at any 
time between the parties in respect of these two 
parcels of land. As to the latter portion, where the 
Respondents’ title is denied and the right of another 
Zemindar set up, the proper remedy seems to be 
by a suit in the nature of an ejectment. Again, if 
the lands alleged to be Lakhiraj lie within the 
Respondents’ zeniindaryy the law has given them 
an appropriate remedy in a suit for resumption and 
re-assessment. 

The present decision will not deprive them of either 
remedy, if sought by them in the character of ordi- 
nary Zemindars. But it is to be observed, that a suit 
of either kind is now subject to a particular law of 
limitation, and that consideration is a strong ground 
for not allowing such rights to be irregularly litigated 
in a suit like the present, which is subject to a 
different, if it is subject to any, rule of limitation. 
Upon the whole, therefore, their Lordships have 
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come to the conclusion, that they must recommend to 
Her Majesty to allow these appeals; to reverse the 
decrees ol the Court below, and in lieu thereof to 
Order, that both suits be dismissed with costs, d he 
Appellant will be entitled to the costs of these 
appeals ; but it will be for the Registrar, in taxing 
those costs, to consider whether the costs of more 
than one case should be allowed («]. 
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Rajah Sahib Pkkhlad Skin 

AND 

Baboo Budhoo Sing 


Appellant ; 


Respondent 


On appeal from the Sadder Deivannv Adaw/ut of 

Rental. 

1 Hh suit in this appeal was brought by the Widow 
of the late Khajah Talib Ally Kha,',, against the 
Appellant, to oust him from possession of one-fourth 
of his ancestral zemindary of Ramnuygur by force of 

Present :-Members of the yww Committee Righ, 

Hon. Lord Chelmsford, the Right Hon. Sir James William 
Colvde, and the Right Hon. Sir Joseph Napier, Rart. 

:_The Right Hon. Sir Lawrence Peel 


8th & 9th 
Feb., 1869. 

Suit for 
possession of 
a four-anna 
share of a 
llnj and 
Zemindary 
under a 
Ko'iDala, or a 
Bill of Sale, 
purporting' to 
bean absolute 


sum of Rs. 75,000, executed at a time when the allep^ed 
possession or had established his title to the ^ 

Vendor who established his title to the and'was 

(a) Shah Mukhun lull Baboo Sree Kishen Stugh^ ante,^. 157. 
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a Bynama, or Bill of sale, dated in 1841, executed by 
the Appellant, which instrument purported to sell and 
convey to Sultan Jan, the Father of her late Husband, 
Khajah Talib Ally Khan, such one fourth, for the 
sum of Rs. 75,000, therein stated to have been paid 
to the Appellant upon the execution of the instrument. 
A previous suit by the Khajah against the Appellant 
for the same object had been dismissed by the 
Judge, and confirmed on appeal by the Sudder 
Dewanny Adawlut. By the former Court on the 
merits, and by the latter on the ground of the in- 
sufficiency of the stamp on the copy of the Bynama 
and receipt which were put in evidence. 

1 he principal question raised in the present suit 
was, whether the purchase-money, mentioned in the 
Bill of sale and in the receipt, was the true considera- 
tion for thr former, and, further, whether it had been 
actually paid at the time of the execution thereof, 
as alleged and contended for by the Plaintiffs ; or 


his answer set up this case; that being in want of monev to carry on 
suits to recover the Raj and Zemindary, he applied to one A*, (whose 
rights had become vested by purchase in the Plaintiff), who agreed to 
make advances to him on condition of his executing the Bill of Sale, 
and that no part of the consideration money# there expressed was paid 
on execution of the Bill of Sale, though some inconsiderable advances 
were made to him ; that he was afterwards pressed to execute a Bond 
to secure the same sum of Rs. 75.000, hypothecating the whole 
Raj and Zeviuidary in substitution of the Bill of Sale, but that no consi- 
deration was paid on that occasion ; the real contract being one to secure 
moneys already advanced, and future advances, which contract had not 
been complied with by K's Assignee: — Held, by the Judicial Committee, 
upon the evidence, that the real arrangement between the parties was 
for K. to make advances, from time to time, and that the form of the 
contract was a device adopted to evade the effect of the transaction being 
stamped with the character of champerty, and the Bill of Sale set aside. 

In a suit so framed to obtain possession, the appellate Court will not 
impose terms upon the Defendant to repay the advances made by K. as 
the Plaintiff, his Assignee, had his remedy, and could sue on the Bond. 

Whether the effect of the execution of a Bill of Sale by a Hindoo 
Vendor is to pass the estate irrespective of actual delivery of possession, 
giving to the instrument the effect by English Law of a conveyance 
operating under the Statute of Uses. Quetre f 
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whether, such consideration was merely nomitial and 
not paid, as contended by tlie Appellant, and 
whether the instrument was not made and executt d 
by the Appellant upon tin* faith and in consideration 
of a verbal agreement and undertaking at llie time 
entered into by the Father of tlie Khajah to pa\- 
certain debts then diu' by Ihe Appellant, and also, 

from time to time, to advance and pay the mone\s 

required by him to meet the costs and expt*nses 
of the Appellant’s carrying on several suits then 
pending, which involved the claims of several [)er- 
sons, including the Appellant, to succeed as heir 
to the Roj and zettundary of Rofntiuo-aity. d he 
non-performance of this agreement was admitted. 
Another question was also raised, viz., whether the 
Bond or Tumusook, subsequently executed, was 
granted and accepted in substitution and superses- 
sion of the previous Bill of sale, as contended by 
the Appellant. 

F^y the decree of the Principal Sudder Ameen, 

Mtrza Mahomed Siddick Khan, made in the suit. 

on the 28th of May, 1858, it was decided on the 

evidence, that the true consideration for the r3ill of 

sale was not the sum mentioned therein and alleged 

by the I^laintifl to have been so paid, but the 

agreement and undertaking to advance and pay 

subsequently moneys to carry on the suit ; that 

default had been made in the performance of such 

undertaking, and the terms and conditions thereof 

had not been performed, to the loss and injury 

of the Appellant. The decree accordingly set aside 

the Bill of sale, and dismissed the suit with 

costs. 

This decree was appealed from to the Court of 

39 
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Zillah Saturn, and the decree of the Principal Sudder 
Ameen modified and altered so far as ordered the 
Plaintiff to pay the Appellant's costs, but was in all 
other respects affirmed. 7 'he Judge (Mr. Henry 
Atherton) stated in his judgment, that he was clearly 
of opinion \\ith his predecessor, the Judge of the 
Zillah Court (Mr. Hathorn, who had heard and 
decided a former suit, and whose judgment was put 
in evidence), that the Appellant did not receive the 
consideration-money mentioned in the Bill of sale, 
and tliat he was satisfied that the evidence in support 
of the Plaintiff's claim was false. 

A special appeal was made from this decree to the 
late Sudder Deu'anny Adawlut. The appeal was 
heard before Messrs. Raikes and Bayley, two of the 
Judges of that Court, who gave judgment on the 
27th of September, i860, to the effect that the execu- 
tion and delivery of the Rill of sale perfected and 
completed the transaction. It then decided, that the 
Appellant having chosen to do so without receiving 
the purchase-money therein mentioned, such instru- 
ment, nevertheless, must be regarded as a valid 
conveyance of his right and title to the purchaser, 
and debarred the Appellant from holding the land 
any longer as the Owner of it, the ownership then 
becoming vestt:d in the Purchaser. The judgment 
afterwards proceeded in these terms: “It appears to 
us, however, that if possession be withheld in conse- 
quence of failure to pay up the whole amount of the 
purchase-money, and the seller be allow'ed to retain 
possession until such payment is made, it follow’s that 
he can only retain the estate as Trustee for the Pur- 
chaser, and that upon the principle of English Equity 
Law', the Vendor has only a right to a lien in the 
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estate to the amount of purchase-money unpaid to 
him. If so, all profits received by him must be 
accounted for, and when such profits have amounted 
to the purchase-money due to him, the debt of the 
Purchaser is discharj^ed and the Seller is bound to 
deliver the estate forthwith to the Purchaser. It was 
admitted that equitably sucli a lien should exist for 
the benefit of the X'endor in all cases in which the 
Vendor can be entitled to look to such securit)' as the 
estate itself, when the sale was made, but that in 
the present instance the Seller had no right to regard 
the estate he sold in the light ot affording him 

o r> 

additional security for his money, inasnuicli as he was 
not Tiimself in possession of the estate and had at 
the time only a lawsuit pending for its acquisition. 
Matters of this kind should, however, be first con- 
sidered in the Courts below, where questions of fact 
can alone be determined." The dfcree then ordered 
a remand of the case to the Zillah Court, to be 
decided de novo by the Judge, but subject to the 
following instructions. “First, the judge, having 
held that the Bill of sale was executed and delivered 
to the Plaintiff, should have also held the sale 
perfected jind binding upon the Seller; second, 
under the precedents citrd, and with reference to the 
plea that full consideration had not been paid, as a 
large amount, some Rs. 20,000. was considered by 
the Judge to ha\’e been advanced in part payment, 
\Nhile the Seller had kept possession for a series of 
years, he should have called upon him to account for 
the profits received by him, and if the full amount, 
with reasonable interest, was not discharged from 
that source he should only hold the Defendant (the 
Appellant) entitled to continue in possession upon the 
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ground that he had a right to look upon the estate 
sold as burthened with such a lien, from the circum- 
stances attending the sale of the property, and not 
otherwise. With these instructions, which the Judge 
of the Zillah Court could himself carry out, without 
remanding the case, under the new Code of Proce- 
dure, the case is remitted to be decided de novo in 
that Court, on the points mooted, or upon others 
which should arise on the pleadings.'’ 


The appeal was from this decree. 


Sir R. Palmer^ Q-C., and Mr. Leith, for the 
Appellant. 


The evidence failed to establish first, that the 
transaction in question was one of purchase and sale 
of the one-fourth part of the Raj or zemindary, or 
secondly, that any payment of the consideration money 
was mentioned when the alleged deed of sale was made. 
The Appellant, on the other hand, proved a verbal 
agreement between both parties with respect to the 
Kowala at the time of its execution, and that the 
party through whom the original Plaintiff and the 
Respondent claim title to the one-fourth, had made 
default, and failed to perform his part of the agree- 
ment. I'he evidence adduced by the Appellant also 
proved, that the Bond or Tumusook, subsequently 
executed by him, was demanded and accepted by the 
late Khajah Taiib Ally Khan, in substitution and 
supersession of the alleged deed of sale now sought 
to be enforced. Under these circumstances, and the 
facts proved in the Court below, the Plaintiff would 
not be entitled to the aid and assistance of a Court 
of Equity, either in respect of the particular relief 
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prayed, or in respect ot any relief whatsoever as 
against the Appellant, in respect of the one-fourth 
of iht Raj a.nd 2emifi(/ary. S.moh 

I^KRHLAD 

Shin 

Mr. 5 ^. D. Bcliy for the Respondent. 

B.sboo 

Budhoo 

The instrument relied on by the Respondent 
was a valid instrument by way of sale of the pro- 
perty. It was necessary, according to the view of 
the case taken by the Court below, to have an 
account taken of the mesne profits of the four annas 
share received by the Appellant subsequent to the 
date of the sale, and to ascertain what actually was 
the consideration given. Without a further refer- 
ence to the inferior Court to take evidence upon 
those points, tlie rights of the Respondent could not 
properly be determined If the sale cannot be up- 
held, it is necessary, to do complete justice between 
the parties, that terms should be imposed on the 
Appellant to repay the advances made to him by the 

Father of the Kajah. He cited Issurchunder Ghose 
V. Nil Kimmul Pal Chowdree (a). 

Judgment was delivered in this case, and four 
other appeals affecting the same property, at the 
same time. — See post, p. 301. 

0 ^) 7 Ben. Sud. L). A. Kep., 224. 
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Appellant ; 


Respondent!^ 


On appeal from the High Court of Judicature at 

Calcutta. 


T 


HE suit in this appeal was instituted by the Re- 
sponclent in the Court of the Principal Sudder 
Ameen against the Appellant, and his Brother, 
Mudun Mohun Teivarree^ since deceased, and one 
Lalla Binda Lall, the Appellant’s Mooktar, to 
set aside and cancel a Zur-i-peshgi 
mortgage instrument) executed by the 
as alleged, at the instance of Lalla 
acting in collusion with the 
in whose favour it was made, relating to certain 


other 


9th & loth 
Feb., 1869. 

Suit to set 
aside a Zttr-i- 
peshgi (usu- 
fructaiy 
mortgage) of 
certain mou- 
zahs, part of 
the Raj of the 
Mortgagor, 
for securing 
re-payment of 

Rs. 49.453. 
under which 

the Mortga- 
gees had been 
put in posses- 
sion. The 
Plaintiff ad- 
mitted his 
execution of 
the Deed, but 
alleged, that 
it was exe- 
cuted to 

secure the amount of a Bond previously executed in favour of the 
Mortgagees as a further security to indemnify a third party, and secu- 
rity for him for advances in the prosecution of his claim to the Raj ; that 
the conditions of the Bond to the Mortgagees not having been complied 
with, there was no sufficient consideration for the Bond and Deed which 
he had been fraudulently induced to execute. Held, that, in the first 
instance, it lay on the Plaintiff, who sought to set aside a Deed exe- 
cuted by him and perfected by possession, to make out the case alleged 
by him, and that the onus probandi was upon him to establish, at least, 
a good prinid facie title to the relief prayed for, so as to cast on the 
Defendants the burthen of proving the consideration for the Deed. 

In the absence of clear and consistent evidence on the Plaintiff’s 
part, establishing that the Deed was obtained fraudulently and without 
consideration, such Deed sustained. 


(usufructary 
Respondent, 
Binda Lall^ 
Defendants, 


^Present: — Members of the Judicial Committee — The Right 
Hon. Lord Chelmsford, the Right Hon. Sir James William 
Colvile, and the Right Hon. Sir Joseph Napier, Bart. 

Assessor : — I'he Right Hon. Sir Lawrence Peel. 
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mouzahs (villages) specilicd tiurein, the property 
of the Respondent, and forming a portion of his 
Raj or zemnidary of Ramnuggur, to seciirt* the 
repayment of Rs. 4Q.458, with mesne profits during 
the period of possession under such Deed. 

The grounds upon which the Respondent sought 
to set aside the aho\ e Deed were, first, that the con- 
sideration, viz., the payment of the sum of Rs. 20,000 
to a third party, to \\liom the Respondent was 
indebted or under an ohligation to pa\ tliat amount, 
had been fraudulently withheld, and had never been 
paid by the Defendants, and secondly, that the terms 
and conditions on which that instrument had been 
granted had never been complied witli or performed 
by them, to the great pecuniar\' loss and iniur\' of 
the Respondent. 

It was, on the other hand, contended bv Appellant 
and his Brother, the two principal Defendants, that 
the Deed was executed by the Respondent to secure 
a balance founded on a settlement of accounts, that 
the consideration money r<s. 40.101 had been, in 
divers amounts and at various times, prior to the 
execution of the Deed, lent by them as Rankers and 
money-lenders, to the Defendant. Lalla Binda Lall, as 
the Agent for and on account of the Respondent, and 
that the residue of the consideration of Rs. 49,453. 
had accrued due as interest upon the moneys so lent. 

Evidence was entered into upon this disputed 
question of fact, the substance and effect of which 
is detailed in the judgment of their Lordships. 

T he Principal Sudder Ameen [Sayud Mahomed 
Wuheedoodeen) dismissed the suit on the ground, that 
Lalla Banda Lall had opened a money transaction with 
the other Defendants as Bankers and money-lenders in 
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Calcutta, on behalf of the Respondent, his Master, 
and had misappropriated the money borrowed from 
them on his behalf. 

On appeal the High Court, consisting of Messrs. 
Steer and Seton- Karr, reversed the above decision, on 
the ground, that the Defendants had failed to prove 
that they had given consideration for the Bond, and 
decreed that the Zur-i-peshgi deed should be set 
aside, but they declined to award any wasilat to the 
Respondent, as certain services done by the Defen- 
dants were taken and declared to be a set-ofT against 
the claim for mesne profits, and ordered that both 
parties should bear their own costs. 

Kaieepershad Tewarree appealed from this judg- 
ment so far as it decreed the Zur-i-peshgi deed null 
and void. There was also a cross appeal by the Re- 
spondent against so much of the decree as rejected 
his claim for wasilat, and the refusal to give him 
costs of suit. 


Mr. Pontifex, for the Appellant. 

The execution of the Bond and Deed being 
admitted by the Respondent, the onus of proving 
that they were executed without valuable considera- 
tion lay on him, and he failed to prove that fact. 
Where a Deed on the face of it admits the con- 
sideration-money received by the Vendor or Mort- 
gagor, the onus is on the party impeaching the 
Deed to disprove such admission which the Court 
below erroneously cast on the Appellant. Maniklal 
Baboo V. Ratndass Mazumdar (a). Ben. Reg. III. 
of 1793, sec. 15, which applies to Bonds, or that it 
was fraudulent. Strtnundul Dass v. Chowdree Dyal~ 


(rt) I Ben. Law Reps., 92. 
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7iarain Singh (^ 7 ) ; Kirpaniind Shaha v. Gohra 
Gnnesh {b) ; Ramkishen Dass v. Baboo y uggutputtu 
Singh (c) ; Rice v. Rice (d). The case set up by 
the Respondent is altogether improbable and un- 
worthy of credit. It is not supported by evidence, 
and is wholly inconsistent with the facts proved, and 
the conduct of the Respondent in putting and 
allowing the Mortgagees to remain in possession of 
the mouzahs. 
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Sir R. Palmer, Q.C., and Mr. Leith, for the 
Respondent. 


The question, whether there was a good considera- 
tion for the Bond and Deed was distinctly raised by 
the issues in the Court below, and that (juestion was 
purely one of evidence, which the Courts in India 
could best determine. The Defendants failed to 
prove the case set up by them as regarded the alleged 
consideration of the Bond and Deed. On the other 
hand, the Respondent substantially proved the case 
set up by him in his plaint in respect of such alleged 
consideration, as well as the terms and conditions on 
which both instruments were made and executed by 
him in favour of the Appellant and his deceased 
Brother. The Delendants having failed to pay the 
consideration money, or to perform the terms and 
conditions on which the Bond and Deed of Zur-i-peshgi 
were respectively executed ; the consideration, there- 
fore, failed through the wilful default of these two 
principal Defendants, and their possession and receipt 
of the rents and profits under the Deed was wrongful 


00 Decisions S. U. A., .^o May, ,857. pp. 925-929. 

(/i) Decisions S. D. A.. 29 June, 1857, p. [I14. 

(0 Decisions S. D. A., 1856, p 1513, 2 Drew 
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and without a just and dona fide title in law. They 
became, therefore, in respect of such possession, ac- 
counting parties to the Respondent on his recovering 
the Raj, With respect to the cross appeal the decree 
was wrong, as it ought to have directed the wasilat 
or mesne profits as well as costs of the suit. 

For judgment see posty p. 31 1. 


Rajah Sahib Perhi.ad Sein ... Appellanty 


AND 


Doorgapersaud Tewarree, alias 
Bootoo Tewarree, Munne Lall 
Tewarree, and Kaeeepershad 
Tewarree, the Brothers, and the 


Respondents.* 


Widow, the heirs-at-law of MUDDEN 
Mohun Tewarree, deceased 


On appeal from the High Court of Judicature at 

Calcutta. 


loth & I ith 

Feb., 1869. 

To establish 
the right to 
mouzahs as 


In this case the appeal was brought from a decree 
of the High Court of Judicature at Calcuttay which 
confirmed a decree of the Judge of SaruUy both of 
which decrees were adverse to the Appellant. The 


forming part 
of a Zemin- 
dary under a 
Mocurrery 
grant, pur- 
porting to 
have been 


® Present : — Members of the Judicial Committee— T\\e Right 
Hon. Lord Chelmsford, the Rigid Hon. Sir James William Colvile, 

and Sir Joseph Napier, Bart. 

Assessor The Right Hon. Sir Lawrence Peel, 


made by the . ^ 

Zemindar, in consideration of past services, the grant must be stnctly 

proved. So held by the Judicial Committee, reversing the concurrent 

decisions of the Inferior and High Courts in India In a suit impeaching 

the validity of the grant, and the suit remitted with directions tor a 

new trial on further evidence. 

Costs of the appeal directed to be taxed, and to be costs in the cause 
to be dealt with by the High Court. 
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suit was instituted by the Appellant as Zemindar of 
the Raj and zemindary of Ramnuggur^ against tlie Re- 
spondents, to oust them from two niouzahs or villages, 
named Doobnee^ Tuppah Ramy^uhry and Butho 7 vra, 
Tuppa jumowleey situate in and belonging to the 
Raj and zemindary of Ramnu^^ur, wliich they were 
in possession of as alleged, but was denied by the 
Appellant under a Mociirrery grant {bekh-birty from 
generation to generation,) an hereditary estate held at 
a fixed rent and purporting to have been made by 
the y\ppellant as Zemindar to one Madden Mohiin 
TewarreCy under whom the Defendants (the Respon- 
dents in the appeal) claimed. The suit also sought to 
set aside two proceedings of the Revenue authorities 
of the 9th and i6th JunCy 1856, under which 
Muddun Mohun Tewarree, on an allegation of his 
being Mociirreredary was declared entitled to a sum 
of Rs. 189. M. 3, being a portion of the rents and 
profits of the zemindary in respect of the villages, 
and which had been deposited in the collectorate. 
under an Order of the Collector for the attachment 
of the Raj and zemindary during the time that the 
right of succession and title thereto was in litigation 
between the Appellant and third parties, and for 
mesne profits. 

By the decree of Mr. IV. //. Brodhursty the Judge 
of Zillah SaruHy dated the 17th December y 1862, it 
was declared first, that the villages had been in the 
possession of Madden Mohun Tewarree and the 
Defendants claiming through him since the year 1256 
Pusly (1848-9), the date of the alleged instrument 
of grant ; and that the suit was, consequently, barred 
by Ben. Reg. III. of 1793, sec. 14, more than twelve 
years having expired before it was brought; and 
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secondly, that the villages had been held under the 
above instrument of grant, which instrument was 
declared to have been proved by the witnesses, and, 
therefore, genuine and valid. 

The Judges of the High Court, Messrs I^aikes 
and Seton-Karr, on appeal, were inclined to think 
that the probabilities were in favour of Muddun 
Mohun Tewarree having held under the grant put in 
evidence by the Defendant, and that, as they were 
not satisfied that the decision of the Court below 
was wrong on the merits, they saw no reason to inter- 
fere with the judgment, and, therefore, dismissed the 
a|)peal, with costs. 

From this decree of affirmance the present appeal 
was brought. 

The facts are fully stated in their Lordships^ judg- 
ment. 


Sir R. Palmer, Q. C., and Mr. Leith, for the 
Appellant ; and 


Mr. Pontifex, for the Respondent, Munne 
Lull Tewarree. 


The question involved was entirely one of fact, 
namely, the genuineness and validity of the alleged 
Mocurrery grant by the Appellant to Muddun 
Mohun Teivarree, which, although purporting to 
have his seal, was not signed, and as subsidiary 
thereto, the circumstances under which Muddun 
Mohun Tewarree obtained possession of the 
mouzahs in dispute. 

Judgment was reserved (see post, p. 329) and after- 
wards delivered with the judgment in the other four 
appeals. 
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Rajah Sahib Pekmlad Srin 


Appellant ; 


AND 


Run Bahadoor Singh, and others 


Responden ts.^ 


On appeal from the fJigh Court of Judicature at 

Calcutta. 


HIS, which was the fourth case, was an appeal 

from a decree of the Hiirh Court, made by Sir 

Charles Jackson and Justice Kemp, the presiding 
Judges, affirming a decree of the Principal Sudder 

Ameen of Zillah Sarun^ which dismissed the suit of 
the Appellant, on the ground of being barred by the 
expiration of the twelve years period of limitation. 

The suit was brought to recover possession of two 
niouzahs^ Gokla and Kullan Belonnia^ situate within 
the Appellant’s Raj or zemindary of Ramnuggur, 
against the Respondents, with mesne profits, and to 

set aside two Deeds, the first called a Bekhbarut 


^ Present : -Members of the Judicial Committee 
Lord Chelmsford, the Right Hon. Sir James 
and the Right Hon. Sir Joseph Napier, Bart. 


— The Right Hon. 
William Colvile, 


Assessor : 1 he Right Hon. Sir Lawrence Peel. 


I2th Feb., 
1869. 

In a suit 
brought to 
recover two 
mouzahs in 

the possession 
of the Defen- 
dants, under 
a Mocurrery 
tenure, al- 
leged to have 
been granted 
by the Plain- 
tiff, the Deeds 
creating 
which he im- 
peached as 
forgeries ; the 
Courts below, 
without ad- 
vertingtothat 
allegation, or 
examining 
the merits of 
the case, con- 


bv ‘tt and held the Plfinlf(T'’barred 

th \ A- ' limitation Such finding reversed on appeal bv 

be td‘ on its"' C;urt below,' to 

directed to be costs in the cause/ ^ 
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pottah^ and the second a Sudruth puttur^ dated in 
1843-4, which had been set up by the Defendants, 
the Respondents, as the title Deeds under which they 
claimed to be in possession of the inouzahs^ and as 
giving an hereditary title, at a fixed rent. These 
instruments, on which the title and possession of the 
Defendants rested, were in the plaint charged to be 
fabricated, and forged, and it was also stated that 
evidence in disproof of these alleged Deeds, and to 
prove collusion, would be adduced on the part of the 
Plaintiff. The cause of action was therein stated to 
have arisen on the 27th of December^ 1854, the date 
of a proceeding of the Government Commissioner of 
Revenue, under which the Defendants had obtained 
an Order for possession of the inouzahs^ and on 
which occasion the Appellant alleged he first dis- 
covered the fraud and forgeries. The Appellant 
sought also by the suit to set aside the above-men- 
tioned Order of the Commissioner. 

The first question which arose on the appeal was 
one of a preliminary nature, whether there ought not 
to be a remand of the suit to India^ the Appellant 
contending, that there had been a miscarriage of 
justice by the Principal Sadder Ameen {Syud 
Mahomed Wahedooddeen), having recorded a single 
issue, namely, whether the law of limitation applied 
or not, and when the cause of action arose in the 
suit, which, although raising ostensibly a question 
as to the bar of the suit by limitation only, yet 
virtually involved the consideration of the whole 
merits of the suit ; and by the Court proceeding, 
on framing such issue, to decide the case against 
the Appellant without giving him an opportunity of 
calling and examining witnesses to prove his case on 
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the merits. Other questions also arose, as fraud was 
expressly charged in the pleadings; first, whetlicr 
the time of limitation did not run from tlie discovery 
of such fraud under Ben. Reg. III. of 1793, 
sec. 14, which it was submitted by the Appellant, 
could only be rightly decided on evidence taken in 
the suit ; and, secondly, as not only fraud was so 
charged, but also the subject of the suit being real 
or i mmovable estate, — whether the Courts below were 
not wrong in applying the twelve years period of 
limitation under the above Regulation, and holding 
the suit barred by eighteen years having elapsed 
from the date of the alleged instrument of grant 
instead of the sixty years limitation under Ben. 
Reg. II. of 1805, 3 > 3 ' which requires evidence 

to be gone into with reference to the proof and dis- 
proof of the alleged fraud. 
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Mr. Leith, (with him Sir R. Pahner, Q.C.,) for 
the Appellant, and 


Mr. Pontifex, for the Respondent, Run Baha- 
door Singh. 


In this case also judgment was postponed, and 
afterwards delivered with the judgments in the four 
other cases, see post, p. 332. 
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Rajah Sahib Perhlad Sein ... Appellant, 

AND 

Maharajah Rajender Kishore Sing, Respondent."*^ 

On appeal frojn the High Court of judicature at 

Calcutta. 


15th & i6th 
Feb., 1869. 

An Award, 
under Ben. 
Reg. VII. of 
1822, of the 
Thakbust, or 
survey autho- 
rities, in a 
disputedques- 
tion of boun- 
daries, having 
been made in 
1848, a suit 
was brought 
in 1861, re- 
specting the 
same boun- 
daries* 
Se^ible, that 


The. question in this (the fifth appeal) was by the 
frame of the plaint confined to one of boundary, 
namely, whether the lands in dispute were within the 
limits of the zemindary of Ramnuggur, belonging to 
the Appellant, or within those of Bettiah, the zemin- 
dary of the Respondent. From the view which the 
Courts in India took of the case, it substantially 
resolved itself into a question respecting the effect of 
the law of limitation, whether it operated as a bar to 
the Appellant*s suit. 

In the suit the Appellant sued the Respondent to 
recover 5,000 beegahs of land in Tuppah Jugwan, 
and to realize the collection of a Bazaar attached lo 


as the Award 
bad not been 
contesteddur- 
ing the three 
years limited 
by the Act, 

No. XIII. of 
1848, it ope- 
rated as a bar 
to the suit. 

By section 32 of Act, No. VIII. of 1859, a Plaintiff is bound to satisfy 
the Court that his right of action is not barred by lapse of time. 

The pendency of an appeal to to determine a question of suc- 

cession is not such " a good and sufficient cause ” as respects the possession 
of a third party to take the case out of the general law of limitations. 


the Tirbanee Fair, and which the Appellant alleged 

• Present : — Members of the judicial Committee — The Right 
Hon. Lord Chelmsford, the Right Hon. Sir James William ('civile, 
and the Right Hon. Sir Joseph Napier, Bart. 

Assessor ; — The Right Hon, Sir Lawrence Peel. 
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to be part of the zcmittdarv of Ramnug^nr. TIk' 
decree of the Principal Sudder Ameen dismissed tlu^ 
suit on the ground of its being l)arred by the law of 
limitation, which decision was affirmed on appeal by 
the High Court. 

The facts of the case are these : — 

The Appellant was the Rajah of Ramnu^gur. The 
Respondent, the Rajah of Bettiah. 

In the year 1800, Rajah Burditt Koomar Seiu 
was Rajah of Rainmiggnr ; after him Rajah Tcj 
Purtah Sein (rt) ; then Rajah Umiir Pcrtah Rein, 
who was succeeded by the Appellant. Malta Rajah 
Beer Kishwur Singh was then Rajah of Bettiah. 
He was succeeded by Maharajah Anund Kishore 
Shtg, after him by Maharajah Nawul Kishore Sing, 
who was succeeded by the Respondent. 

In March, 1800, the then Rajah of Raninuggur 
brought a suit against the then Rajah of Bettiah, for 
possession of property constituting the Per^unnah 
Mujhwa, in Behar, and in which Permit nnah the land 
in dispute lay, and by a decision of the Civil Court 
of Zillah Sarun the suit was dismissed, and the 
Respondent’s ancestor declared entitled to the pro- 
perty. 

No change in possession took place subsequently to 
that date, but in 1822 disputes arose between the 
Rajah of Bettiah and the King of Nepaul as to what 
con stitu tccl the bou nds^ry line between tlicir respective 
properties, and on the 28th of May, 1822, the 
boundary Commissioner, Captain Cooper, declared 
his opinion, that the Bechund river was the boundary 
line, and that between the Bechund and Sonha 
rivers the land belonged to the Rajah of Bettiah. 

(rt) See 7 Moore’s Ind. App. Cases, pp. 37, 43. 

41 
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In 1834, the then Rajah of Bettiah was in posses- 

Sion of the Pergumiah in question up to the banks 
of the Bechand river. 

The Ra'jah of Ra 7 nnuggur died in 1834, when 
litigation commenced between the Appellant and the 
other paities as to the succession to the Ramnuggur 
Raj. blending such litigation the Raj was put under 
the Court of W^ards, and a lease granted to one Mr. 
Yule. In 1845, the Principal Sudder A7tieen decided 
the suit as to the Ra 77 i 72 uggur Raj in favour of the 
Ap|)ellant, which decision was confirmed by the 
Sudder Dewanny Adawlut in April, 1846, and 
finally in ^838, on appeal by Her Majesty in 
('ouncil (a). 

On the 1st of February, 1846, Mr. Yule, the 
lessee of the Ra 77772 uggur estates, filed a petition 
before the Suj)erintendent of Surveys, alleging that 
a hair was held yearly in Phalooo 77 {Febrifary and 
March), and in certain years at the time of the 
eclipse, and that the rent was collected for the Rajah 

Ra 7 }i 7 iuggur, but that in 1253 B.E. the Maharajah 
of Betfiali s people had forcibly collected the proceeds 
of the Fair. The Rajah of Bettiah denied these 
statements, and claimed the lands up to the river 
Bechund as belonging to his Raj. The case was 
postponed on the ground that the question of the 
Appellant’s title to Ra 77 i 7 iuggur Raj was then pending 
in the Sudder Court. 

I'he Appellant, as decree-holder of Raj Raf7i- 
nuggur, joined as a party in the survey-proceeding, 
and was represented by his Mooktar, Ishur Duit, 
and the lessee, Mr. Yule, having retired from the 
('ase, the proceedings took place in the presence of 


(rt) 7 Moore’s Ind. App. Cases, 18. 
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the Appellant’s Mooktnr, Ishur Dull. II<' tciulen il 
no eviclence in addition to that produced by Mr. Yidc, 
except a ma[) and live witnesses; and tlie Survey 
OITicer, having investigated the case, decided it on 
the nth February, 1848, and ordered a jjarticular 
boundary line to be marked off, so as to confirm to 
the Respondent the whole of the property in dispute, 
and on the 25th of February, 1848, he passed 
lurther Orders in that respect. 

On the 20th of March, 1851, the .Appellant 
requested the .Magistrate of the Zillah to call for 
a report as to whether the Rajah of Bettiah had 
prevented him from receiving the collections of 
Tirhanee Fair, which application the .Magistrate 
refused, stating that by the jiroceeding of the nth 
February, 1848, the dispute as to the boundary and 
the Fair was settled, and if he was dissatisfied, he 
could refer to a (*ivil Court. 

The .Appellant, however, took no steps until the 

December, 1861, whcm he filed his plaint in 

the suit now under appeal. In his plaint he defined 

the boundaries which he claimed to have established, 

and charged collusion between Mr. Yule and the 

Respondent, in having die boundaries laid down 

wrongly, and he alleged possession by .Mr. Yule 

and himself up to the 20th of March, 1851, and 

assigned the ouster of his possession as commencing 
from that day. 

The Respondent by his answer denied the .Appel- 
lant’s allegations, as to the boundaries and possession, 
and submitted, that the claim was barred by the 
special law of limitation, under Act, .No. XIll. of 

1848, as well as the general law of limitation, and 
also that the suit decided in March, 1800, against the 
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Appellant’s Father as above-mentioned, vvas a bar to 
the suit. 

The Principal Sudder Ameen settled the issues for 
trial to the following effect ; — First, whether the 
general or special law of limitation applied ? And, 
secondly, whether the suit was barred under the 2nd 
section of Act, No. VIII. of 1859, which provides, that 
the Civil Courts shall not take cognizance of suits 
previously heard and determined. As to the facts 
he laid down tlie following issues, viz. : — First, whose 
was the property in dispute, and in whose possession 
had it been? and, second, what was the boundary line ? 
riiird, upon the merits, whether the Plaintiff was 
entitled to possession ? and further, was the Plaintiff 
entitled to mesne profits ? 

On the 30th January, [862, the Principal Sudder 
Ameen {It rut Hossein) made an Order dismissing 
the suit with costs, and in his judgment he gave as 
reasons for such Order, that he was of opinion, that 
the Plaintiff’s right to sue was barred, both by the 
special and general law of limitation. In his judg- 
ment in commenting upon the Appellant’s attempt to 
take his case out of the law of limitation, he said ; — 
" Although the Plaintiff, with a view to cure the 
laches of limitation, represented that he had been in 
possession of the disputed properly prior to the 
Thakbust up to 19th of March, 1851, and that he 
was put out of possession of the said land from 20th 
of March, 1851, under an Order of the Foujdaree 
Adawlut, and in support of this allegation he pro- 
duced certain Potlahs, Furghkutties and Kabooleat, 
from 1251 to 1266, and in Seaha of the collection 
regarding Terbanee Bazaar from 1256 to 1258; but 
the very appearance of the papers serves as a witness 
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in favour of its fabrication, inasmuch as it is cvicltMit 
that it is engraved on old paper with fresh ink ; 
moreover, it is not consistent with reason that after 
the conclusion, of Thak of the land in dispute in the 
name of Defendant on proof that of his right and 
title thereto, the Plaintiff should have remained in 


possession thereof after conclusion of Thaky as he 
was prior to it. Besides this, the Plaintiff himself 
stated in the Thakbust RoobakareCy that he was dis- 


possessed from the Ttrbanee Me! la in 1253, and at 
present contrary to it, he states that he had been in 
possession thereof prior to the Thakbust ; hence it is 
quite clear, that the Plaintiff, to cure the defect of 
limitation, has raised a pretended plea as to his 
possession. But the law of limitation is so fully 
applicable to the case, that it cannot be cured, 
but by some strong document of the Court, and not 
by private papers, inasmuch as the preparation of 
such papers rests at the disposal of the Plaintiff. 
Hence, in consideration of the general and special 
law of limitation, the present suit is not cognizable 
by the Court." 

On appeal, the High Court at Calcuttay consisting 
of Mr. Justice Morgan and Mr. Justice Sumboonaiith 
Pundity on the 8th of January y 1S64, ordered the 
appeal' to be dismissed with costs, holding that, 
independently of the question, as to whether the claim 
was barred by the law of limitation as contained in 
Act, No. XIII. of 1848, the Appellant’s claim was 
barred by the twelve years law of limitation. 
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Sir R. Palmety Q.C., and Mr. Leithy for the 
Appellant. 

Pirst, the Courts in India ought not to have 
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decided that tlie suit was barred through effluxion of 

time by the general law of limitation, but ought to 

have heard and determined the issue on the merits. 

1 lie High Court ought to have remanded the case to 

the ZiLlah Court, to be tried on the merits under the 
issues fixed and recorded. 

Secondly, the Courts were wrong in their construc- 
tion of the law of limitation as applicable to the case, 
i he -Appellant was within the exception provided by 
sec. 14 of Ben. Reg. III. of 1 793 , the general law of 
limitation, having been precluded from seeking re- 
dress by “ a good and sufficient cause,” which allows 
a deduction to be made of the full period during 
which the suit concerning the succession to the Raj 
was pending. Rajah Enayet Ilosscin v. Sayud Ahmed 
Reza (a)-, Troup v. The East India Company {b). 
Here the Appellant brought his suit within twelve 
years from the date of the final decree made on 
the succession suit, by which his right to the Raj 
was determined. Neither did the cause of action 
arise before the present suit was commenced, so as 
to create the bar, provided by Ben. Reg. 111. of 
* 7 y 3 t sec. 14. Even if the cause of action had 
arisen more than twelve years before the institution 
of the suit, and il the same was not cognizable under 
the exceptions contained in the above Regulation, yet 
it was cognizable under Ben. Reg. II. of 1805, sec. 3, 
cl. I, being a suit for lands and permanent immovable 
property, which the Respondent or those under whom 
he claimed had required possession of by “ unjust and 
dishonest means, and neither he nor those who held 
under him held quiet and unmolested possession of 
the lands under a title believed to be just and valid, 


(a) 7 Moore’s Ind, App. Cases, 238. 


( 6 ) / 6 ,, 104. 
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during a period of twelve years” antecedent to the 

commencement of the suit. ' 

Mr. Field, Q.C., and Mr. Bell, for the Respon- 
dent. 

According to the provisions of the law of limita- 
tion in /«*,,, as contained in .Xct, Xo. Xl\’. of 1859, 

the Appellant’s right to sue was barred, as the cause 
of action aro.se twelve years before the date when the 

action was commenced. Independently of the cpies- 

tion of twelve years law of limitation being applicable 
to the case, the Appellant had no right to sue, inas- 
much as more than three years had elapsed, the ease 
being within the meaning of sec. 1, el. 6, of that 
Act, and the former Act, No. XIll. of 1848. [Sir 
James re/zv/c .— This case does not seem to be 
within the latter Act, which ajipears to be limited to 
Awards made by the revenue authorities under Bcii. 
Reg. MI. of 1S22, IX. of 1825, and IX. of 1833.] 
The lhakbust proceeding was an Award within the 
Alt, Xo. XIII. of 1848. 1 he limitation will not 

stop when once it begins to run. Doe dem Duroure 
Jones (a). The case of Rajah Enayet Hosseh, v 
Sayiid Ahmed Reza (b) does not apply. In Troup 
V. The East India Company (c), the sole point was 
whether the words “other good and sufficient cause ” 

■n cl. 3, sec. 18, of Ben. Reg. II. of 1803, included 
insanity. 

Mr. Leith in reply. 

Judgment was given by their Lordships with the 
other cases, and will be found at p. 334. 

bO 4 Term. Rep.. 300. (^) 7 Moore’s Ind. App. Cases, 238. 

(r )7 Moore's Ind. App. Cases, 103. 
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Their Lordships having reserved the consideration 
of these appeals, judgment \vas pronounced by 


The Right Hon. Sir JAMES W. COLVILE. 


12th March, Their Lordships have now to dispose of five 
1869. appeals in which the same person, Rajah Sahib 

is an actor, being in four of them the 
Appellant and in the fifth, the Respondent. Though 
the cases are not otherwise connected with, or 
dependent on each other, it will be convenient to 
state certain facts relating to the Rajah and his title 
which are common to all. He is now in undisputed 
possession of the Raj and zemindary of Ramnuggur , 
the title to which was in litigation from 1835 until 
1858. He originally sued for them as guardian on 
behalf of his infant Son under a deed of gift ; they 
were at the same time claimed by Run Mur dun Setn 
as a Son of the former Rojahy Umur Purtah Sein, 
and by other parties under different titles. Ulti- 
mately the right of succession of the present Rajah 
as the nearest collateral heir of Umur Purtab Sein 
was declared by a decree of the Zillah Court, dated 
the 27th of February, 1845, and that decree was 
affirmed on appeal by the Sudder Court on the 9th 
of September, 1846. From that date the litigation 
was confined to the Rajah and Run Murdun Setn, 
who alone preferred an appeal to Her Majesty in 
Council, which was finally determined in the RajaPs 
favour in January, 1858 {a\ The estate was in the 
possession of one of the Widows of Uynur Purtab 
Sein from the time of his death in 1834, until 


(a) See Chuoturya Run Murdun Syn v. Sahub Purhnlad Svn, 
7 Moore's Ind. App. Cases, i8. 
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February, 1840, when she died. The Collector of 
the District was then directed to keep it under 
attachment until the title to it should be determined 
in the pending litigation. After the Sudder Court’s 
decree in 1846, an Order was made that the Rajah 
should be put into possession on giving security to 

abide the event of the appeal to Eny/aad ; but owing 

to delays in perfecting that security, he did not obtain 
actual possession until June, 184.S. The securitv 
afterwards failed ; the Rajah was unable to givi' fresh 
security to the satisfaction of the Courts; an Order 
was made on the 18th of May, 1854, that the pro- 
perty should again be attached by the Collector ; and 
it remained under attachment from that time until 
possession was restored to the Rajah in 1858, upon 
the determination of the appeal in his' favour. 
Having stated these facts and dates, their I.ordships 
will proceed to deal with the several appeals in their 

order, beginning with that in which Baboo Budhoo 
Singxs Respondent. 

The suit out of which this appeal has arisen was 
brought to recover from the Appellant (the Rajah) 
possession of a four-anna share of certain specified 
. property, comprising the whole, or a very consider- 
a le part of the zemindary of Ramnuygur. The 
original Plaintiff was a Mussulman Lady, claiming 

0 be, at least for the purposes of the suit, the sole 
representative of her late Husband, Sultan Jan, who 

''In A '"”''" Kajah Hossein 

1 fan?"'- 

old all her interest therein to the Re.spondent, who 
has been substituted as Plaintiff on the record, and 
may be taken to have all the rights in the subject 

42 


t 

Uaja m 
Sahib 
Pkkhi.ai) 
Skin 

AND OIHKKS 


Rajah 

Sahib 

Pkrhi.ad 

Skin 

V. 

Baboo 

Budhoo 

Sing. 



302 


CASES IN THE PRIVY COUNCIL 


1869. 

Rajah 
Sahib 
Per H LAD 
Sein 

7 '. 

Baboo 

Biidhoo 

Sing 


matter of the suit which could have been successfully 
asserted either by Kajah Hossein Ally Khan^ or by 
Sultan Jan. 

His title is founded on a Kowala or Bill of sale of 

the property in dispute, which is admitted to have 

been executed to the Kajah by the Appellant on the 

23rd of September, 1844, and, therefore, at a time 

when the latter neither was in the possession of the 

zemindary, nor had established in any Court his title 

thereto. The case of the Respondent is, that this 

Bill of sale expresses the real contract between the 

Appellant and the Kajah, which was one for the 

absolute sale by the former and purchase by the 

latter of a four-anna share of the specified propertv 

for the price of Rs. 75,000, and that that sum was 

actually paid down in cash when the instrument was 
executed. 

The case of the Appellant is, that being* in want 
of funds to carry on his suit for the Raj and semin- 
dary, and for his own support, he applied to the 
Kajah, who agreed to make advances for those 
purposes on condition of having the Bill of sale 
executed, registered, and duly notified in the pending 
suit ; that no part of the expressed consideration or 
sum of Rs. 75,000 was paid on the execution of the 
Instrument: and that though the Kajah, from time 
to time, advanced small sums of money, the whole 
amount of his advances fell far short of Rs. 75,000; 
that afterwards the Kajah absconded from Patna on 
a charge of disaffection to the Government ; where- 
upon it was agreed between his Son, Sultan Jan, and 
the Appellant, that a Bond for Rs. 76,000 hypothe- 
cating the whole of the property in question, and not 
merely a twelve-anna share of it, should be substituted 
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for the instrument importing the absolute assignment 

of the four-anna share ; and that, accordingly, such 

a Bond was executed by the Appellant to Sultan 

Jan on the 7th of March, 1846; but that the 

Rs. 76,000 was merely a nominal consideration, of 

which no part was paid, the real contract being one 

to secure moneys already advanced with future 

advances which Sultan Jan undertook but failed to 
make. 

The questions thus raised between the Appellant 
and Respondent are not now litigated for the lirst 
time. In August, 1848, Sultan Jan instituted two 
suits against the Appellant, of which one, being 
almost identical with the present, was brought to 
recover possession of the four-anna share of the 
property under the title founded on the Bill of sale ; 
and the other whs for the recovery of the Rs. 76,000 
purported to be secured by the Bond which he 
alleged to have been advanced in addition to the 
Rs. 75,000 said to have been paid on the execution 
of the Instrument of September, 1844. 

Both these suits were dismissed by the Zillah 
Judge (Mr. Hathorn). He held that the Plaintiff’s 
story in one suit as to the payment of the Rs. 75,000, 
and in the other as to the payment of the Rs. 76,000, 
was false ; and in his judgment in the Bond suit he 
expressed an opinion, that the Appellant's account 
of the transactions was substantially the true one. 
There was an appeal to the Sudder Dewanny 
Adawlut against both decrees. The appeal in the 
Bond suit was absolutely dismissed. On the other 
appeal the Pleaders for the Respondent (the present 
Appellant) unfortunately raised a question as to the 

sufficiency of the stamps on certain documents which 
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had been put in evidence ; and the Sudder Court, 
avoiding the decision of the case upon its merits, 
directed the suit to be dismissed on that ground 
only ; and consequently gave to the Plaintiff, Sultan 
all the advantages which a judgment of nonsuit 
has over a judgment for the Defendant. 

The result, however, of that litigation was a 
conclusive decision against Sultan Jan in the Bond 
suit ; whilst in the other suit a decision on the 
merits was passed against him in the Zillah Court, 
which was only so far qualified by the decree of the 
Sudder Court that he was left at liberty to bring a 
new suit. The date of that decree was the 4th of 
January, 1853. 

In this state of things the present suit was insti- 
tuted on the 22nd of August, 1856. It was brought 
in the Court of the Principal Sudder AmeeUy who 
dismissed it with costs ; and on appeal his decision, 
except as to costs, was confirmed by the Zillah 
Judge (Mr. Atherton). Both decisions proceeded 
upon the assumption that the Respondent's case as 
to the payment of the consideration of Rs. 75,000 
was false, and the Appellant's true. And both 
judges, conceiving that their decision on this point 
was sufficient to determine the suit, omitted to 
decide an issue which expressly raised the question 
whether the Bond for Rs. 76,000 of 1846 had been 
given in substitution for the absolute Bill of sale of 
1844. According to the practice of the Courts of 
India, these two decisions were final in India on 
questions of fact, though on questions of law or 
procedure there lay a special appeal to the Sudder ■ 
Court. Such an Appeal was in fact preferred. It 
is unnecessary to state any of the grounds of it, 
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except the fourth ; wiiich is to the following effect : 
— “ If, lor argument’s sake, it be admitted, that the 
Defendant did not receivx* the full price, yet l)y 
reason of his acknowledging to have executed a 
Bynamah (Bill oi sale), a decree in this suit would 
be just and indis[>ensable, because the Defendant has 
the power to sue for the recovery of the balance of 
the purchase-money.” 

On that appeal the Sudder Court, on the 27th of 
September, i860, made the decree which is tlie 
subject of the present ap[)eal. I'liougli bound by 
the finding of the Courts below that the Rs. 75,000, 
had not been paid as alleged by tin? PlaintilTs, the 
Judges who sat on the appeal nevertheless, proceed- 
ing upon a statement in Mr. Athertons judgment 
to the effect, that the advances made to the Appel- 
lant probably amounted to about Rs. 18,000 or 
20,000 , in all, arrived at the conclusion, that the 
real and linal contract between the |)arties was one 
of absolute sale and purchase, upon which there 
had been a partial payment of the purchase-money. 
I hey further held that, in these circumstances, a com- 
plete title to the lands passed to the Kajah by virtue 
of the Bill of sale on its execution ; and (by a sup- 
posed application of the doctrines of Eivrlish 

& 

Courts of Equity) that the Vendor in possession 
of the lands was to be treated as having only a 
lien for the unpaid balance of the purchase-money ; 
and was to be held accountable as a Mortgagee in 
possession for the rents and profits. They accord- 
ingly remitted the cause to the Judge, with directions 
“ to decide it de novo in his Court, on the points now 
mooted, or upon others which fairly arise on the 
pleadings.” 
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Before they consider, whether the principles upon 
which the Judges proceeded were sound in them- 
selves, or applicable to a transaction of this nature 
between Hindoos or between a Hindoo and a Mussul- 
man, their Lordsliips must observe, that this applica- 
tion of them assumed a state of things which was not 
consistent with the case made by either party, and 
was certainly not necessarily implied by the findings 
of the Courts below upon the issues of fact. For even 
if those Courts had found that advances within a 
certain limit had been made, it did not follow that 
they were made in part payment of the consideration 
for a subsisting contract of sale, and not, as the Rajah 
insisted, upon a contract for security. And, indeed, 
the decree under appeal, by remitting the cause for 
trial upon the points fairly arising on the pleadings, 
including the undetermined issue as to the .substitu- 
tion of the Bond for the original contract, left this 
very point open. 

Their Lordships, however, are of opinion, that 
even if this question of substitution had been deter- 
mined in favour of the Respondent, the decree of 

the Sudder Court would nevertheless have been 
erroneous. 

It is not easy to see what principle of an English 
Court of Equity, supposing such to be properly 
applicable to the case, would support the conclusions 
to which the Judges of the Sudder Court have come 
upon the facts before them. Their business was to 
decide the rights of the parties under the particular 
contract, and upon the facts found by the Courts 
below, according to equity and good conscience. 
They seem to have ruled that the effect of the execu- 
tion of a Bill of sale by a Hindoo Vendor is, to use 
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the phraseology of English law, to pass an estate 
irrespectively of actual delivery of possession ; giving 
to the Instrument the effect of a conveyance op(‘rat- 
ing by the Statute of Uses. Whether such a con- 
clusion would be warranted in any cas(‘, is, in iheir 
Lordships’ opinion, very questionable. It is cer- 
tainly not supported by the two cases cited in the 
judgment under review (^7) ; in both of which actual 
possession seems to have passed from the Wndor to 
the Purchaser. To support it, the execution of the 
Bill of sale must be treated as a constructive* transfer 
of possession. But how can there be any such 
transfer, actual or constructive, upon a contract 
under which the Vendor sells that of which he has 
not possession, and to which he mav never establish 

0 

a title ? The Hill of sale in such a case can only he 
evidence of a contract to be performed /;/ futuro, 
and upon the happening of a contingency ; of which 
the Purchaser may claim a specific performance if he 
comes into Court showing that he has himself done 
all that he was bound to do. In the present case the 
Purchaser had alleged that he was in that condition, 
having paid the whole of the price at the date of the 
execution of the Instrument: but that allegation has 
been found to be false. Nor, if the fact had been, 
as assumed by the Sadder Court, that part of the 
purchase-money was paid upon the execution of the 
contract, and the Purchaser had come into Court 
alleging such part payment and tendering the 
balance, does it follow that he would have been 
entitled to a decree for specific performance; for 

(rt) These cases were Gopeechurn Kurt v. Koroona Da^ee, 

Decisions, 1857, p. 225 ; and Surho 7 iarain Singh v. Mahataj Singh. 
Decisions, 1858, p. 601. 
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the contract sued upon is an eminently speculative, 
not to say a gambling, one. On the face of it, the 
Vendor agrees in consideration of a sum presently 
paid, to sell that which he has not, and may never 
have ; and the price is presumably fixed upon a calcu- 
lation of the risk undertaken by the Purchaser, at a 
sum far below the real value of the thing sold. 
Rut if the Purchaser under such a contract has 
retained part of the price for several years and until 
the risk has been determined by the happening of 
the contingency, he has pro tanto diminished the 
risk which he contracted to bear ; and the Vendor 
has p) o tanto lost that for which he stipulated — 
the present use and enjoyment of the money. The 
contract, therefore, has become incapable of being 
performed, according to the true meaning and intent 
of the contracting parties. Their Lordships are, 
therefore, of opinion, that the decree made by the 
Sadder Court upon their assumption of the facts 

was in every point of view erroneous, and cannot be 
supported. 

They have now to consider not only what decree 
the Sadder Court ought to have made on the special 
appeal, but what ought to be the final decree in the 
suit ; since in order to do complete justice between 
the parties, they have allowed the learned Counsel 
for the Respondent to impeach the decrees of the two 
Lower Courts, and to argue the whole case upon the 
merits. And it has been so argued very ably by Mr. 
Bell. The first and most material question is, whether 
it has been correctly found that the Rs. 75,000, were 
not paid as alleged by the Respondent upon the 
execution of the Bill of sale. That has been so found 
by three Courts in India ; and therefore, in attempting 
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to disturb the finding, the learned Counsel undertook 
a more than ordinary burthen. He argued, however, 
that the two decisions in this suit gave undue weight 
to the former decision of Mr. flathorn ; anti that that 
Gentleman’s judgment had not allowed suftieient weight 
to the presumptions arising from the admitted acts 
of the Appellant in executing the l^ill of >ale, and tiu' 
receipt for the purchase-money, and in suhsetjutMil l\- 
recognizing them. Their Lordships fulK ctun ede. 
that though, according to the law and practice of the 
Courts in India^ those acts were not conclusive evi- 
dence against the Appellant, the presumptions arising 
from them ought to have been allowed due weight 
upon the trial of the issue, whether the consideration 
had been paid as alleged. They observe, however, 
that the issue came ultimately to be determitied upon 
the testimony of conflicting witnesses, of whom the 
Judge held, that some wt're credible and respectable, 
and others altogether unworthy of credit. Xor, can 
their Lordships say, aftcn* giving full weight to tlie 
presumptions in question, and to the other (ircum- 
stances in the case, that the finding was wrong. The\' 
are disposed to believe, that the real arrangement 
between the Ap[)ellant and the Kajah was for advances 
to be made, from time to time ; and that the form of 
the contract was adopted in order to evad(^ the effect 
of the decisions of the Indian Courts in respect of 
w'hat they consider champerty. They think, therefore, 
that there is no ground for disturbing the finding, that 
the Rs. 75,000 w^ere not paid as alleged ; and it fol- 
lows, from the reasons which they have already stated, 
when dealing with the judgment of the Sudder Court, 
that if that finding was correct, the suit was properly 
decided in the Appellant’s favour upon it. Their 
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Lordships, however, think it right to add, that upon 
the evidence, corroborated as it is by the fact that the 
Bond hypothecated the whole, and not only three 
fourths of the property in question, they think that 
the issue as to the substitution of that security for the 
Bill of sale would also have been properly found in 
the Appellant's favour. 

Mr. Beii pressed upon their Lordships the pro- 
priety of doing complete justice between the parties, 
by imposing upon the Appellant the term of repay- 
ing the advances actually made to him by the Kajah 
and Sultaji yan. They do not see how they can do 
this in the present suit, of which the dismissal will 
not prevent the recovery of those advances if they 
are still recoverable. Sultan Jan^s proper course was 
to sue for the repayment of them in the Bond suit, if 
they were included in that security ; or if they were 
not so included, under his general title as representa- 
tive of his bather. If, in consequence of his failure 
to do so, or of the lapse of time, the remedy is gone, 
their Lordships may regret that result ; but they do 
not see how they can supply a new remedy by im- 
posing terms upon the Appellant, who is not in this 
suit seeking the aid of the Court, but is sued upon a 
different and inconsistent cause of action. And the 
difficulty of taking such a course is increased by the 
circumstances, that the Respondent is not the repre- 
sentative of the Kajah or of Sultan Jan for all pur- 
poses, but is merely the Assignee of the rights which 
i^urkhoonda Khanum has specially claimed in this suit. 

Their Lordships, therefore, will humbly recom- 
mend to Her Majesty that this appeal be allowed 
with costs ; that the decree of the Sudder Court be 
reversed, and that in lieu thereof an Order be made 


g. n. 
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dismissing the special appeal with costs. The eHcrt 
of this will be to afiirni the decree of Mr. Atherton. 
Their Lordships are not disposed to interfere with 
the discretion exercised by him in respect of the 
costs of the suit in the Lower Courts. 

In the second appeal under consideration, Kalec- 
pershad Tewarree is the Appellant, and the Rajah the 
Respondent. 

The suit out of which it arises was brought by the 
Respondent to set aside a Z a r-i-peshtri deed, dated 
the 23rd of December^ which purports to have 

been executed by him to the Appellant and his 
Brother, Muddun Mohun lewaree. since deceased, for 
securing to them the repayment of Rs. 49,453, with 
interest, by the pledge or mortgage of fifteen mou~ 
zahs^ part of the zemindary of Ram}iuggi 4 r. He also 
claimed wasilat, or the mesne profits of the property, 
tor SIX years. The Respondent admits the execution 
of the deed, but says that it was executed as a secu- 
rity for the amount appearing to be due on a Bond 
previously executed by him in favour of the same 
parties in February, 1849 ; that he never received 
any consideration for the Bond ; and that he was 
induced to execute both documents by his Servant, 
Lalla Binda Lall, who was acting in collusion with 
the Tewarrees. 

His story as to the consideration for the Bond is, 
that in the course of the negotiations for procuring the 
security, to abide the event of Run Murdtin Sing's 
appeal to England, which he had to give when he 
got into possession of the property in [848. it was 
arranged that Ranee Fnopoorna, who became his 
surety and pledged her property by way of security. 
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should receive a bonus of Rs. 20,000 ; that the 
Appellant and his Brother should pay that bonus^ 
and for so doing should themselves receive another 
bonus of Rs. 20,000 ; that the Bond was given to 
secure these two sums of Rs. 20,000; but that the 
Tewarrees failed to pay the Rs. 20,000 to the Ranee^ 
who consequently contrived to escape from her obli- 
gations as security by means of a revenue sale and 
Benamec re-purchase of the property which she had 
pledged as security, and so brought about the re- 
attachment of the zemindary in 1854. His case, 
therefore, is, that the deed impeached was obtained 
from him fraudulently and without consideration. 

The case of the Appellant is, that the transactions 
were what they purported on the face of them to be ; 
that the Bond was given to secure advances which 
had been made in Calcutta to Lalla Binda Lall as 
the Agent of the Respondent, with his sanction and 
on his account ; and that the Zur-i-peshgi deed was 
executed to secure a balance found on a settlement of 
accounts to be due in respect of the Bond debt, and 
some other transactions. 

It is an admitted fact, that the Appellant and his 
Brother have been in possession of the property under 
the deed for several years. The Appellant’s case is, 
that he is still in such possession ; but this seems to 
be disputed by the Respondent. 

The cause was tried by the Principal Sudder 
Ameen, who dismissed the suit with costs. His 
decree was reversed by the High Court, chiefly on 
the ground that the Defendants, the Tewarrees^ had 
failed to prove that they had given consideration for 
the Bond ; but the decree of that Court, though it 
directed that the Zurd-peshgi deed should be set 
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aside, refused to award any of the wasilat^ or mesne 
profits sued for, and gave no costs. 

The Appellant, as the survivor of the two Defen- 
dants, appealed against the decree ; and there is also 
a cross appeal against so much of it as rejects the 
claim to wasilat, and refuses to give the costs of the 
suit to the Respondent. 

From the foregoing statement it sufficiently appears, 
that the question between the parties is one of fact, 
viz., which of these conflicting stories is true. 

It is obvious, however, that, in the first instance, 
it lies upon the Respondent, who comes into Court 
to set aside a security solemnly executed by himself, 
and perfected by possession, to make out his case. 
And the first question to be considered is, whether 
he has done so, at least so far as to cast upon the 
Defendants the burthen of proving theirs. There 
has been some argument as to the rule and practice 
of the Courts in India on this point, and. in particu- 
lar, upon the ruling of the Sadder Court in its judg- 
ment in the suit of Sultan Jan upon the Bond for 
Rs. 76,000, which has been made one of the exhibits 
in this cause. Upon that their Lordships observe, 
that if what was stated by the Sudder Court be read 
in connection with the context, it does not seem to go 
beyond what both sides would admit to be the law in 
India. The Appellant in that case had argued that, 
unless the “ party sued in the Bond could establish 
affirmatively that his signature had been obtained 
under the influence of force or fraud,” he was con- 
clusively bound by that signature, and that a decree 
must pass against him. I he Court said, in answer 
to this, that it had become the established practice of 
the Courts in India, in cases of contract, to require 
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satisfactory proof that consideration had been actually 
received according to the terms of the contract ; and 
that it had never been held there, that a contract 
made under seal of itself imported that there was a 
sufficient consideration for the agreement. The latter 
proposition seems to be indisputable. The former 
may be too loosely expressed ; and the later cases 
cited by Mr. Pontifex^ show that if it is to be taken 
as affirming that the mere denial of the receipt of the 
consideration stated is in all cases sufficient to cast 
upon the party relying on the instrument the burthen 
of proving payment of that consideration, it is too 
wide. It is further to be observed, that a party who, 
like the Plaintiff in the case referred to, comes into 
Court to enforce a Bond, is in a very different position 
from him who is suing to set aside a contract under 
which there has been possession and enjoyment, and 
of which, so far as it has yet been capable of being 
performed, there has been performance. 

Their Lordships have no doubt that, in the latter 
case, the law of India, as of this and probably every 
other Country, casts upon the Plaintiff the burthen 
of establishing at least a good primd facie title to the 
relief which he seeks ; and they will first proceed 
to consider how far the Respondent has affirmatively 
made out the case upon which he relies. 

Now, what are the facts which are either common to 
the cases of both parties, or are proved beyond dispute ? 

In 1845 Lalla Binda Lall was in Calcutta as the 
Agent of the Respondent, looking after the appeal 
in the great suit for the Raj which was then pending 
in the Sudder Court, and possibly other law business. 
He remained there after the Sudder Court's decree 
of the 9th September, 1846, had been made in the 
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Respondent’s favour. The principal business which 
he had then to perform was to procure the .security 
which the Respondent had to give in order to get 
into possession. Whilst he was so resident in 
Calcutta he certainly had some transactions with the 
Teivarrees, one of whom, Muddun Moliun, was or had 
been the Vakeel, or quasi Diplomatic Agent of the 
Maharajah of Nejaul ; but who also carried on 
there some kind of Mahajunny, or money-lending 
business. On the 27th of December, 1847, Ranee 
Unopoorna executed the security Rond pledging her 
property ; and on the same day entered into an 
agreement with I.alla Binda Lall as the Respon- 
dent s Agent, by which it was stipulated that for her 
protection her Manager should be allowed to make 
the zemindary collections from Ramnug^ur, paving 
thereout an allowance to the Respondent, but keeping 
the surplus moneys in deposit. There is not a word 
in this subsidiary agreement about the bonus of Rs. 
20,000. The Respondent seems to have objected to 
the arrangement so proposed, and for that, or some 
other reason, it was not carried out. The security 
Itself was, in the first instance, rejected by the Zillah 
Judge, Mr. H at horn ; but on appeal to the Sudder 
Court, was admitted as sufficient. The delay caused 
by these proceedings accounts for the interval of time 
between the date of the security Bond and June, 1848 

when the Re.spondent was actually let into possession’ 
The proceedings put in by the Respondent show that 

in September, 1848, Ram Chund, and very shortly 
afterwards. Ranee Unopoorna herself, made an 
application to have the security Bond set aside, and 
Ranee Unopoorna and her property released there 
from. The final Order of the Sudder Court refusing 
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to release her was, however, not made until the 19th 
of February, 1851. Thereupon she took the steps 
which have been already mentioned to release herself. 
The property which she had pledged by way’ of security 
was sold for arrears of revenue on the 1 ith of October, 
1851. Notwithstanding this sale, the Respondent 
remained in possession of the zemindary until May, 
1854. Run Mur dun Sing's first application for fresh 
security was not made until August, 1853; fresh secu- 
rity, the nature of which does not appear, was then 

tendered, and was finally rejected in May, 1854. The 
Respondent, whilst still in possession, received from 
the Tewarrecs, for at least two years, the rent payable 
to him under the Zur-i-pcMigi deed. After the attach- 
ment, the following circumstances occurred. The 
Collector in the first instance attempted to make the 
gross collections from the zemindary irrespectively of 
all interests intermediate betw'een the Zemindar 
the Ryots which had been created by the Respondent. 
A remonstrance was made by many of those claiming 

such interests, though not, so far as the evidence goes, 

by the Tewarrees. The Commissioner directed that 
such interests should be respected pending the attach- 
ment. In consequence of this, the Collector issue 
an Order to the Respondent, calling upon him to specify 
what mouzahs he had given in Mocurrery, and under 
simple leases and Zur-i-peshgi deeds; and in answer 
to that Order he filed a report, stating, amongst other 
thing.s, that the fifteen mouzahs in question were under 
Zur-i-peshgi to Muddun Mohun Tewarree. Thereupon 
the tenure and possession of the T ewarrees was con- 
firmed by an Umuldustuck of the Collector, dated the 
7th of June, 1855; and on the 8th of June, \ 55 . 
two Mooktars filed in the name of the Respondent a 
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petition in answer to some remonstrance of Run 
Murdun Sing's^ affiirminor, among other things, the bond 
fides of this transaction with tlie Tcwarrecs, and 
repudiating the imputation that they were servants of 
the Respondent holding for his beneht. In August, 
1856, under Orders of the Collector, conlirmed h\' the 
Commissioners, the Tewarrces obtained a refund of 
Rs. 1,883. 9 P- 2a., the amount of the collections 

deposited in the Collectorate in respect of the rents 
and profits of the fifteen mouzahs received between 
date of attachment and that of the Commissioner’s 
Order above referred to. This proceeding seems to 
have elicited from the Respondent the first suggestion 
of the case now made by him. On the i8th of 
October^ 1856, a petition was presented by a Mooktar, 
professing to act in his name, complaining of the (^rder 
for the refund, and setting up against the Tewarrees 
a case substantially, but not altogether, the same as 
that now made. The petition was referred to the 

Respondent, in order to ascertain whether it was 
really his act; and by another petition signed, not by 
himself, but a .Moonshec, he adopted it generally, 
though he disputed the accuracy of some of its state- 
ments, and insisted that the fifteen mouzahs ouarlit to 
be re-attached. It does not appear by any evidence 
what, if anything, was done on the petitions ; but 
the mouzahs were certainly not re-attached. The 
Tewarrees remained in possession of them up to the 
time when the Respondent recovered possession of 
the zemindary in 1858: if not up to the day of the 
commencement of this suit. 

What, then, is the case proved by the Respondent, 

and how far is it consistent with these established 
facts ? 
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It is not very easy to make out from the plaint 
and the depositions of the Respondent in support of 
it, a clear or consistent story touching the alleged 
undertaking of the Tewarrees to pay the bonus to 
the sureties. His case must be tried by the testi- 
mony of his witnesses, of whom Lalla Binda Lull, 
though treated as having colluded with the Tewarrees^ 
and made a Defendant to the suit, is the most impor- 
tant, and certainly not the least friendly. He is, 
moreover, admitted to have been restored, whatever 
his former delinquencies may have been, to the 
Respondent’s service. 

According to that testimony the history of the 
transactions in question is this ; — 

Before the security Bond was drawn up, i.e.^ before 
the 27th of December^ Lalla Binda Lall had 

agreed with Ranee Unopoorna^ or with Ram Chund on 
her behalf, to pay the bonus of Rs. 20,000 as soon as 
the Respondent, upon the acceptance of the security, 
should be put into possession. After the execution 
of the security Bond, but before it was tendered to 
Mr. Hathorny Mudduji Mohun Tewarree, on Lalla 
Binda LalTs application, agreed to become responsible 
for the payment of the bonus on the condition that 
he and his Brother should receive the further bonus 
of Rs. 20,000, to be paid out of the rents of the 
estate. 

The undertaking, therefore, was given some time 
before the i8th of June^ 1848, and ought to have been 
performed at that date. The Bond was executed in 
February y 1849. witnesses who speak to that 

transaction all admit, that the Respondent then knew 
that the bonus had not then been paid to the surety. 
They do not explain why, in these circumstances, 
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the Bond was taken for Rs. 40,100, or bore interest 
from its date. 

According to Beharry Lall and some of the wit- 
nesses, it was in consequence of the failure of Muddun 
Mohun Tewarree to perform the promise of payment 
which he renewed at the time of the execution of the 
Bond that the surety first made her attempt to be 
released from her security. But the documentary 
evidence already adverted to, shows that she had 
applied to be released before the f^ond was executed. 
Again, the witnesses who speak to the execution of 
the Zur-i~peshgi deed, equally prove that the Rospon- 
dent then knew that Muddun Mohun Tewarree had 
not paid the which they say he had undertaken 

to pay. They allege, that he then renewed his promise 
to pay it, and that on the faith of that promise the 
Zur-i-peshgi deed was executed. They represent 
that in consequence of the non-performance of this 
last promise, the surety caused her pledged property 
to be sold at the auction sale. Yet the documentary 
evidence proves that it had been so sold more than 
two months before the date of the Zur-i-peshgi 
deed. The Respondent himself admits that he 
executed that deed to secure the amount of principal 
and interest due on the Bond. But neither he 
nor any of his witnesses give any explanation why 
interest was thus allowed upon a sum which, to his 
knowledge, had not been paid. Again, Lalla Binda 
Lall says, that when he linally discovered that the 
surety had not been paid the bonus and had escaped 
from the liability, he wrote to the Respondent not to 
give the Tewarrees possession under the deed. Yet 
the documentary evidence proves that they were put 
into possession, and that the Respondent repeatedly 
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recognized them as bond fide Zur-i-peshgidars in 
possession, until, in the autumn of 1856, he was 
induced to put forward some such case as that now 
made. 

The learned Counsel for the Respondent sought 
to account for the discrepancies above mentioned 
by various ingenious suggestions ; but these were all 
more or less speculative, and inconsistent with 
the depositions of their witnesses. They also con- 
tended that their case was established by the 
admissions made by the Appellant in his deposi- 
tion. 

d'heir Lordships, however, are of opinion, that 
these admissions cannot fairly be taken to amount 
to more than that the Appellant and his Brother, or 
one of them, took some pirt in the negotiations 
with Rafn Chund and Ranee Unopoorna for procuring 
the security ; that they knew the surety was to 
receive a bonuSj and believed that she did in fact 
receive Rs. 18,000 from Lalla Binda La if partly 
directly and partly through them ; that is, out of the 
advances which they made to Lalla Binda Lall on the 
Respondent’s account. If there is any doubt as to 
what really took place between Lalla Binda Lall and 
the Tewarrees on the one side, and Ram Chund or 
Ranee Unopoorna on the other, and in particular 
whether, as suggested at the Bar, there were negotia- 
tions after the sale of her property for the renewal 
of that particular security, it lay upon the Respon- 
dent to clear all that up by examining, as he might 
have done, the two last-named persons, or one of 
them. 

Upon this evidence the Principal Sudder Ameen 
came to the conclusion, that the Plaintiff had failed 
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to prove his case, and dismissed the suit. The 
judgment of the High Court proceeds on the ground, 
that the Respondent had, at all events, estal)lish(‘d 
such a prlmd facie case as threw upon the App<dlant 
the burthen of proving his own, and tl)at he had 
failed to do so. Their Lordships cannot assent to 
the reasoning by which the Judges of that Court 
have arrived at the lirst of these conclusions. They 
seem to their Lordships in sone passages to substitute 
speculation for proof : in others, as for instance in all 
that relates to Ranee U nopoorna' s security, which they 
treat as subsisting down to 1854, to proceed upon a 
misconception of the facts proved; and in others to 
draw inferences from facts proved or admitted, which 
are not the necessary, or even the legitimate, conse- 
quences of those facts. 

Their Lordships do not deny, that if it lay upon 
the Appellant to prove the truth of his case, he has 
very imperfectly done so, and tliat exceptions might 
fairly be taken to the non-production of his Books of 
account, and to the non-appearance of Muddun Mohun 
Tewarree as a witness. But considering that it lay 
upon the Respondent to establish a clear and con- 
sistent case for setting aside his own deed, and that 
the evidence in the cause wholly fails to do so, their 
Lordships are of opinion, that the conclusion to 
which the Principal Sudder Anieen came was just 
and proper, though the reasons which he gives for 
it may not be altogether satisfactory. The Order, 
therefore, which in this case they will recommend to 
Her Majesty is, that this appeal be allowed ; that 
the judgment of the High Court be reversed ; and 
that, in lieu thereof, an Order be made dismissing the 
appeal to that Court with costs ; and further that the 
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cross-appeal be dismissed. The Respondent must 

pay the costs both of the appeal and of the cross- 
appeal. 

In the next case to be disposed of, the Rajah is 
Appellant, and Doorgapershad Tewarree and others, 
the representatives of Muddun Mohun Tewarree, 
deceased, are the Respondents. 

This suit was brought by the Appellant on the 
31st of December, 1861, to recover possession of 
two mouzahs forming part of his zemindary of 
Ramtiuggur, from the Respondents, in reversal of 
an allegation of Mocurrcry, and proceedings of the 
Deputy-Collector and Collector, dated the 9th and 
i6th of June, 1856.’^ He also claimed a refund of 
a small sum of money, being collections in deposit 
paid to Muddun Mohun Tewarree under those pro- 
ceedings, and the mesne profits of the mouzahs 
between 1264 and 1269. 

His case was, that in 1849-50 he made over 
these villages, or their produce, to Muddun Mohun 
Tewarree, who " lived with him,” in consequence 
of the execution of the security Bond by Ranee 
Unopoorna “in lieu of allowance” for his 4'endering 
service ; that no Mocurrery grant of them was ever 
made by him ; that some time in 1857 he discharged 
Muddun Mohun Tewarree from his service for bad 
faith, whereupon his tenure determined ; and that 
the moneys in deposit in the Collectorate had been 
paid out to Muddun Mohun Tewarree upon a false 
allegation of the existence of a Mocurrery grant, 
which the Revenue officers had never seen. 

The case of the Respondents was, that Muddun 
Mohun Tewarree held the villages under a Mocurrery 
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(/. e., an hereditary tenure at a fixed rent) granted by 
the Appellant on 5th Falgoon, 1256 (February, 
1849), as a reward for services already rendered ; 
that Muddun Mohun Tewarree never lived with the 
Appellant as a servant, in the proper sense of the 



and resident in Calcutta, The substantial issues 
settled in the suit were, first, whether the suit was 
barred by the law of limitation ; secondly, whether 
the property in dispute was possessed by Muddun 
Mohun Tewarree by virtue of a Mocurrerv i^rant, or 
as payment for service from 1257 Fusty; and if bv 
the Mocurrery grant, whether that grant was valid 
or not : and thirdly, whether Muddun Mohun 
Tewarree was a servant of the Appellant or a 
Vakeel of the Maharajah of Nepaul, residing in 
Calcutta. 

The Zillah Judge found that the suit was barred 
by the law of limitation, having been instituted more 
than twelve years after the date of the Pottah set 
up by the Respondents, and the commencement of 
Muddun Mohu 7 i Tewarree' s possession. And deal- 
ing also with the other two issues of fact, he found 
that the Defendants had had possession since 1256 
Fusty, by virtue of the Mocurrery grant, and that 
that grant was genuine and valid. He, therefore, on 
both grounds, dismissed the suit. 

Their Lordships will here observe, that it is upon 
the latter finding alone that this decision can be 
upheld. For if it be not established that Mtiddun 
Mohun Tewarree, in fact, held possession under a 
Mocurrery tenure, there is no evidence at all that 
the Appellant knew that he claimed so to hold it at 
any time before 1856, and his suit would be in tiirie. 
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On the other hand, if that fact be established in 
favour of the Respondents, they are entitled to a 
decree upon the merits. The nature of Muddun 
Mohun Tewarree' s tenure is, therefore, the only real 
question in the cause. 

The High Court, on appeal, affirmed the decree 
of the Zillah Judge. The grounds assigned by the 
Judges were, that the Appellant had failed, in their 
opinion, to establish the precise case set up by him ; 
that there was no proof of any lease other than the 
Mocurrery Pottah ; and, therefore, that Muddun 
Mohun Tewarree must be taken to have been in 
occupation of the lands, either under no engagement 
at all, which was highly improbable, or under the 
Pottah propounded by his heirs: and the judgment 
ends witli this sentence — “ We incline to think, that 
the probabilities are in favour of the latter view of 
the case ; and as we arc not satisfied that the decision 
of the Court below is wrong upon the merits, we see 
no reason to interfere with the judgment, and dismiss 
the appeal.” 

The result of these decrees, if they stand, will be 
to establish against the Appellant, and all who claim 
under him, the right of the Respondents and their 
successors to hold the villages in question under a 
perpetual hereditary tenure at a fixed rent. Their 
Lordships proceed to consider how far this conclusion 
is justified by the evidence taken in the cause. 

The witnesses of the Appellant do not greatly 
differ from those of the Respondent as to the origin 
of the transaction. They differ somewhat as to the 
date of it, but all speak to a visit of Muddun Mohun 
Tewarree to the Appellant, and to a demand by the 
former of something for his support. Again, those 
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for the Appellant, whilst they treat what was given 
as being a retainer lor future services, admit that it 
was also a reward for past services, including that of 
procuring the security on which the Appellant had 
obtained possession of his estate. It is, moreover, 
clear that Mttddun Mohun Tc'ivarrce was not in the 
ordinary sense of the term a servant of the Api>el- 
lant ; that he was or had been the \'akce! of the 
Maharajah of Nepaul ; that his residence was in 
Calcutta ; and that whatever services he had ren- 
dered or was to render to th<‘ Appellant wen' ren- 
dered or to be rendered there. On the \\hole. the 
weight of the evidence on this part of the case is in 
favour of the conclusion, that whatever was given, 
was given as a reward for a past and special service ; 
and that the gift was not a mere assignment in the 
nature of wages to a servant for continuing services 
determinable with those services at the will of the 
Master. The chief and irreconcilable discrepancy 
between the witnesses is as to the subject of the 
grant. Those for the Appellant sav, that the 
mouzahs in question were then under lease to two 
TiccadarSy and that in answer to Muddun Mohun 
Tewarree's demand the Appellant caused letters to be 
written to those persons directing them to pay their 
rents to Muddun Mohun Tewarree and his Brother 
Munnoo Lall Tewarree, who was to remain at Ra^n- 
nuggur. From one of the proceedings which will be 
afterwards mentioned, though not from the testimony 
of the witnesses, it appears that for the assignment 
of those rents, which amounted together to nearly 
Rs. 1,000 per ayzyiuni, Muddun Mohun Tewarree and 
his Brother were to pay the Appellant a reserved 
rent of Rs. 81 per annum. And it has not 
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naturally been asked, why if this case be true, is it 
not corroborated by the production of the letters to 
the Jiccadars, or by some evidence on their part, or 
by proof of a kubooleat from the Tewarrees under- 
taking to pay the reserved rent of Rs. 81. 

On the other hand, the witnesses for the Respon- 
dents depose that in answer to Mvddun Mohun 
Tcwarreds demand of a reward, the Appellant caused 
a Mocurrery deed of the two villacres to be then 
and there drawn in the name of Muddun Mohun 
Tewarree, and signed and sealed it himself. And 
the Re'spondents produce a deed which purports to 
grant to Muddun Mohu 7 t Tewarree a Bekh-birt 
Mocurrey of the two villages on an annual jumma 
of Rs. 136, to b(' enjoyed by the lessee from genera- 
tion to generation. It appears to have been origi- 
nally on plain paper (for the memorandum at the 
foot of it shows that the Respondents before filing 
it in this suit had to pay a penalty for getting it 
stamped). It was never registered ; and as set out 
in the Record, it does not appear to bear the Appel- 
lant's signature. It was contended at the Bar that 
the impression of his seal is also wanting. Their 
Lordships cannot think that if this were really the 
case, both the Courts below would have omitted to 
comment on these material defects in the document, 
of which the original was before them. On the other 
hand, their Lordships are bound to say, that the 
(‘vidence before them, so far as they have hitherto 
considered it, is far from being satisfactory proof of 
the grant of a Mocurrery tenure. 

The Respondents have also produced the Farki- 
kuttee, or receipt. The importance of it is that the 
Appellant thereby purports to admit the receipt of 
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the rent ol tlic villagfs from 1256 lu uOi (ifS^t^to 

1854) from Munnoo LaU Icwarrec^ Mocurrcrctlat . 
Tlie dale is the lolh of Bysack, 1261. Hut, itt ilu ir 
Lordships’ opinion, this document and llie t:vidence 
in support of it are extremedy suspicious. On the 
face of it, it does not bear the Appellant's siL^nature, 
but that of some otlier person. it was written on 
plain paper. It does not s|)ecify the amount paid, 
and it treats Munnoo Lall 7 cwarrcc, wlio is not 
named in the Mocurrery deed, as the Mociirrcrcdar. 
Again it is a general receipt for rents which would 
in ordinary course have been paid on separate receipts 
at different times during four or live years. I'he 
witnesses who spt'ak to it say, that it was signed by 
the Rajah on a settlement of accounts betwt*en him 
and Munnoo Lall Tc'ioarrec, and that the Rajah\\\K'.w 
requested Munnoo Lall Tcioarrce to give him the 
receipts or lettt^rs which he had received. If these 
receipts were returned, they are not produced ; if 
they were retained, no surficienL rt^ason is assigned 
for their retention. And this piece of evidence 
appears to be so far from advancing the R(.‘sjjondent’s 
case that it throws additional suspicion upon it. 

The degree in which the proceedings which took 
place after the re-attachment of the Zcniinda}y lend 
to corroborate the case of either party remains to be 
considered. 

On the 26th October, 1854, the Collector called 
upon the Appellant to make a return of the mousahs 
of which he had given Mocurrery^ simple ticca, and 
Zur-i-peshgi ticca leases. On the 13th November, 
1854, the Appellant made a return of the Mocurrery 
tenures created by him, in which there is no mention 
of that which is now in dispute. He did not then 
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send a list of the ^icca leases, but promised to do so 
thereafter. On this the Collector passed an Order 
that the collections should be made from the attached 
estate, without regard to the tenures created by the 
Appellant. The persons affected by this appealed to 
the Commissioner, who, on the 27th of December^ 
1854, passed an Order reversing that of the Collec- 
tor, and directing that such rents only as the Appel- 
lant would have been entitled to had he remained in 
possession should be collected by the Manager. 
Amongst the Appellants, whose names and claims 
are stated in the Commissioner's proceeding, Muddun 
Mohun Tewarree is not found ; and, on the other 
hand, certain persons claiming to be simple Ttccadars 
of the villages in question are so found. On the 14th 
of March^ i 855, the Appellant in obedience either of 
the original Perwannah of the 26th of October^ 1854, 
or some subsequent sent to the Collector 

an Ar^ee, in which he says he has, on inquiry into 
his records, had prepared a detailed statement (which 
he forwards) of all the mouzahs in liaj Raninuggur^ 
containing the names of the Ticcadars and Zur^t- 
peshgidarsy and the names of servants to whom par- 
ticular mouzahs have been assigned in lieu of wages 
and other particulars. And the exhibits, copies of 
extracts of Settlement Book of collection for the year 
1861, of the two mouzahs were treated by the Appel- 
lant’s Counsel as extracts Irom that statement. Those 
which relate to the two mouzahs in question, state that 
Muddun Mohun Tewarree is the Ticcadar of both at 
jummas which make up the sum of Rs. 81 : and 
further that each village is held ‘‘on conditions of 
service.” There is in these exhibits also a statement 
of sums under the head of expenses, which their 
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Lordships led some difficulty in explaining, ur in 
reconciling will) the liypothesis of cither party. On 
the other hand, Mr. Pontifvx^ for tlie Respondents, 
relies strongly on the Exhibit, No. 2y, which is signed 
by one Lalla Binda Lull as the Roojoonovccs on the 
part of the Rajah, and was filed in the Collectorate on 
the 17th of October, 1854. In that document Mud- 
dun Mohun Tewarrec is stated to be Mocurreredar 
of the two villages ; and the rents payable by him 
amount to Rs. 8i . 

There are some receipts which show that the Sur- 
barakur alLervvards received rent from Muddun Mohun 
Tewarree as Mocurreredar on various occasions ; 
but these receipts being for small sums do not show 
whether the total annual rent received w'as Rs. 8l or 
Rs. 136. It is further shown, and this is one of the 
proceedings impeached by the suit, that, on the yth 
of April, 1855, Muddun Mohun Tewarree, describing 
himself as Mocurreredar of the two villages, peti- 
tioned for a refund of the rents held in the Collec- 
torate in deposit, and named a sum of Rs. i8y as the 
amount of such rents under an Order of the Commis- 
sioner, dated the 28th of August, 1856, in w^hich the 
villages are described as covered by the Mocurrery 
deed executed by the Appellant. There is, how- 
ever, no other evidence that the deed now relied 
upon was produced before the revenue authorities ; 
and their Lordships doubt whether an unstamped 
paper would have been received by any such 
Officer. It is further to be observed, — and this 
fact has been strongly pressed against the Respondents, 
— that, in his petition, Muddun Mohun Tewarree 
described himself as holding the two villages at jum- 
mas aggregating Rs. 81, under a Mocurrery deed, 
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whereas the rent reserved by the deed now produced 
is Rs. 136. 

Their Lordships must observe, that it is difficult, 
if not impossible, to extract from the proceedings 
last adverted to any recognition, binding on the Ap- 
pellant, of Mtiddun Mohun Tewarree as Mocurre- 
redar of the villages in question under the deed now 
propounded, or even under any deed. 

The Jumniabundee filed by the Roojoonovees has 
been attacked, and the character of the party signing 
it was impugned by Muddun Mohun Tewarree him- 
self in his petition in refutation of the claims of one 
Lalla Binda Lall^ claiming as the Mocurreredar one of 
the mouzahs in question. It is not shown under what 
circumstances it was tiled ; and, in any case, it was 
filed before the Collector's Order of the 26th of 
October^ 1854, and cannot be treated as binding on 
the Appellant in equal degree with the returns made 
by him in pursuance of that Order. And, lastly, it 
states that the rent of the villages is Rs. 81, and is, 
so far, inconsistent with the deed now produced. 
The Appellant cannot be held bound by the form 
of the Surbarakur's receipts, or by the proceedings 
for the refund, to which he was no party. 

Their Lordships are not insensible to the defects 
in the Appellant’s proof. They have already inti- 
mated that, in their opinion, the evidence prepon- 
derates in favour of the hypothesis that whatever was 
given was given as a reward for past services, and 
was not recoverable upon ihe dismissal of Muddun 
Mohun Tewarree, of which dismissal there is in fact 
no proof. They have also pointed out that the Ap- 
pellant’s case as to the nature of the reward might, if 
true, have been better proved. But even if it be 
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admitted that the Appellant had failed to estahlish 

the particular case alleged by l.im, it does not follow 

that the Courts below were right in leaping to the 

conclusion, that the Respondents liad established their 

right to hold the lands under their Mocurrery tenure. 

it IS possible that the reward to Mudduii Mohun 

Tewarree may have been an assignnu'nt of th(‘ rent 

of the villages to him for his life, or other life 
interest. 

The Appellant is the Zemindar ; as such lu' has 
^ primn facte title to the erross eollec lions from all 
the mouzahs within his Zemiadarv. It lay upon 
the Respon.lents to .h feat that riah, 1,3. ,,rovin^r 
grant of an intermediate tenure. In their Lordships’ 
opinion, there is in the record hefore them no satis- 
factory proof of the deed relied upon, or of any rifrht 

or interest m these villaj^es beyond, at most, the life- 
time of Muddnn Mohun Tewarree. 

On the other hand, they have felt that the Respon- 
dents have the concurrent judgments of the two Indian 

ourts in their favour; that some of the doubts 
thrown upon the Instrument produced mipht have 
been removed if the original Instrument, to which 
exceptions, which do not seem to have been taken in 
t e Court below, have been taken here, had been 
before them ; and that if that document does purport 
to bear the Rajah's seal or signature, no evidence to 
show that it is a forgery has been given. 

They have, therefore, somewhat reluctantlv come 
to the conclusion, that the safer course is to remit the 
cause for further trial on additional evidence. If it 
shall come to such a trial, the duty of the Court 
which tries it, will be to require satisfactory proofs 
ot the genuineness of the Mocurrery deed produced ■ 
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for it is upon that, and not upon the defects in the 
Appellant's case, that the right of the Respondents 
to hold these villages under a perpetual and heredi- 
tary tenure at a fixed rent must depend. The Order 
\^■hich their Lordships will humbly recommend Her 
Majesty to make on this appeal is, that the appeal be 
allowed, and the decrees of both the ZtUah and the 
High Court reversed, and that the cause be remitted 
to the High Court with directions to retry the same 
or cause the same to be retried upon further evidence 
on the first issue of facts, and to decide the same, 
or cause the same to be decided accordingly. With 
res|)ert to the costs of this appeal, their Lordships 
propose to take the course which has been followed 
here in similar cases, viz., to cause the costs on both 
sides to be taxed, and to make it part of the Order 
to be recommended to Her Majesty that these costs 
be costs in the cause to be dealt with by the High 

Court. 

In the fourth of these rases the Rajah of Ram- 
nuff^ur is the Appellant, and Run Bahadoor Smgh 
and others are Respondents. In this case, as in the 
last, the Appellant has brought his suit to recover 
two villages which the Respondents claim to hold on 
a Mocurrery tenure created by him. Their title is 
founded on three deeds, of which two are Bekh-btrt 
deeds which purport to have been executed by the 
Appellant as Father and- guardian of the infant .on 
for whom he originally claimed the Zermndary on 
the ,3th of 1250 (being some time in 1843-44I ■ 

and the third is a Sudruth Puttur, or deed of con- 

firmatibn, purporting to have been executed by the 

Appellant in his own right on the , 7th of Bhadoor, 


ON appeai. from the fast indies. 

^“55 (*‘^ 47 ’ 4 ^^)- Hio Appellant imjjcac'hed tliese 

documents as forgeries; and there may liave l,een 

other questions to be tried concerning them. The 
Principal Sudder Avicen, however, saw fit to settle 
one issue in bar in tliese words, viz. " Does 
limitation apply or not ; and when must the cause of 
action be said to have arisen in this suit ; ” and on 
the assumption that the determination of the suit 
depended on that issue, proceeded at once to try it. 

The question raised by the issue was not, whether 
the deeds impeached were genuine, but whether the 
Appellant was precluded by the law of limitation 
from showing that they were not genuine, and the 
twelve years period of limitation was to be calculated 
not necessarily from the date of the deeds impeached 
but from the tune when the Appellant having notice’ 
of them might first have brought his suit to impeach 

aitr' f n""' Appellant alleged to be the 

7 th of Dcremicr, 1854, in which case his suit, which 

was commenced on the 3,st of Deconier, 1861, was 

in time. 

The Principal Sudder Amcen, however, found the 
issue against him, and dismissed the suit, flis deci- 
Sion proceeds on the ground that on the 7th of 

Appellant, by his Mooktar, had 
the pet, t, on before the Collector, admitting that 

the Respondent, Bakadoor Singk, was 

, ° ^'’e villages m question, and assenting to 

he paynent of some rents in deposit to him out of 
the Collectorate. The Principal Sudder A,neeu 
at this was an admission of the deeds im- 

peac led, and that the period of limitation was to be 

escalated ,|,e d„a ,|,e deeds. His dccisi.,, 

affirmed m effect by the High Court, and the 

4C 
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question is, whether those decisions can stand. It 
was almost admitted at the Bar that they cannot. It 
is obvious, that the petition, if taken as mere proof 
that the Appellant knew of the title asserted by the 
Respondents in 1858, does not help the case, for he 
admits that he knew of it in 1854. On the other 
hand, to treat it as a conclusive admission of the 
genuineness of the deeds, and thence to infer that the 
Appellant, having executed them, must have known 
of their existence at their date, is to determine against 
him upon one piece of evidence, which may be capable 
of explanation, the material question in the cause, 
before the issue raising that question has been settled, 
and without giving the party the means of bringing 
forward all the evidence which he may have to adduce 
uj)on it. 

I'heir Lordships, therefore, must in this case 
advise Her Majesty to allow the appeal, to reverse 
the decrees of both the Courts below, and to remand 
the cause for trial upon its merits. The miscarriage 
being that of the Judge, they think that the costs of 
this appeal should likewise be costs in the cause, and 
shouUl be dealt with in the same manner as those of 
the last case. 

In the fifth and last of these appeals the Rajah of 
Ramnug^ur is Appellant, and the Rajah of Bettiah 
is the Respondent. 

The suit was brought by the Appellant to recover 
5,000 beegahs of land, or thereabouts, being the 
whole or the larger part of the lands included be- 
tween the yellow and red lines on the Map, No. 2, 
which is one of the exhibits in the cause ; and with 
them the right of realizing certain profits derivable 
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from a Hazaar attached to the fair which is |)eri()(li- 
cally lield within them at a i)lace called Tribcnec. 
The question between the parties is, thercrore, 
simply one of bouiidary, viz., whether the pro[)erty 
in dispute lies within the limits of the zemindary of 
Ramnii^^ur or within those of the contit^uous 
zemindary of Dcttinh. The northern boundary of 
that property is the river Dcchund, which in that 
locality is the frontier line between the territories ol 
British India and the Kin^'dom of Ncl^auL 

'i'hc suit has been decided botli by the Court oi 
First Instance and also by the High Court of Calcutta 
upon the question of limitation. The plaint was 
hied on the 31st of December^ i8Gi. 

On this point of limitation the* Respondent raised 
two distinct questions, lie alleged that the boun- 
daries between the two Rajs had been lixc'd and adju- 
dicated by a decision of the Thakbusf (or Survey) 
authority, dated the iith of February^ 184S ; and 
that under i\ct, No. XIII. of 1S48, the Ap[jeliantC 
suit was barred because brought more than three 
years after the date of that decision. He also allegt d, 
that it was barred by the general law of limitation. 

I'he Principal Sadder Amcoi, who first tried this 
case, held that the suit was barred by both the special 
and the general law of limitation. I'he High Court 
entertaining some doubt as to the application of Act, 
No. XIII. of 1848 to the particular case rested its 
decision upon the general law of limitation alone. 

In the course of the argument their Lordships 
intimated their opinion, that this case was not within 
Act, No. XIII. of 1848, because the operation of that 
Act is in terms limited to Awards made by ihe 
Revenue authorities under Ben. Rrgtdaiions \'II of 
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•822, IX of 1825, and IX. of ,833; and the learned 

that"the Th I’r failed to show 

that the rMus^ proceeding in question was an 

Award made under either of those Regulations. They 

of he argument, examined the Regulations 
more closely, they are not prepared to say that the 

P'-°ceeding of the nth of February, 
84 , may not be an Award under Reg. IX. of 

.825 'vith>n the meaning of the Act. For although 
■ .. originally limited in its 

Western Provinces, many of its provisions were, by 

Ben. Reg. IX. of ,825, extended to the Lower 
I rovmces of Benga/ and looking at the 2nd and 

3rd sections of the latter Regulation, and at sections 
3 to 44 (both inclusive) of the survey Manual issued 
y the Board of Revenue, their Lordships think it 
1 o a e that Mr. Ckafivian as Superintendent of 
Survey, was duly invested with power to determine 
boundary disputes, by an Award under the 34th 
section of Reg. yil. of 1822, and may have 

made such an Award by the proceeding in question. 
The proceeding seems to have been assumed in the 
Courts below to be an Award within the scope of 

/ ’ '848 ; and if the determination 

o this appeal necessarily turned upon the applica- 
bility of that Act to the present case, their Lordships 
would have had that point re-argued with reference 

10 the Regulations to which they have drawn 
attention. 

Their Lordships, however, have come -to the con- 
clusion, that the Courts below have properly held that 
this suit IS barred by the general law of limitation. 


/ 
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The Appellant comes into Court acl.nittins upon 
the face of his plaint that he is out of possession, 
and has been so for more than ten years ; and the 
date winch he assigns to his dispossession is the 20th 
of Afarc/i, 1851. Upon the issue as settled by the 
Court It lay upon him to establish that be was in 
possession up to that date ; or, failing in that, that 

the date at which be or some former proprietor ot 

/iam>,uggur was last in possession is consistent wil h 
a right to institute this suit. Act, .Mo. VUI. of 

'859. sec. 32, shows, that the Ulaintilf is bound to 

satisfy the Court that bis right of action is not barred 

by lajjse of time. 

In the present case the Magistrate’s Order of th,- 
20ti of Marc/i, 1851, certainly did not cause the 
dispossession. As far as its effect can he gathered 

rom t le extract of Report of the Cm.rt of 

Chumparun, if it proves anything, it proves 
that the Appellant was then out of possession, and had 
been so, at all events, since the date of the Jkakhust 
procec mg of the nth of February, 1848; it doe.s 
not in any degree prove that he or any former Rajah 
of Ramnuggur had been in possession at any former 
period. The Appellant has, however, produced evi- 
dence to show that in point of fact he was in posses- 
sion after the date of the Thakbust proceeding, and 

J to .85,. But both the Courts below have treated 
that evidence as unworthy of credit ; and their Lord- 
s’ ups cannot see any grounds for holding that they 
were wrong in that conclusion. That theie was any 
possession adverse to the Rajah of Bettiah after the 

ale of the I hakbust proceeding seems highly im- 
probable. 

threat stress is then laid upon the Report and pro- 
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ceedings of the Coiomissioners who iii *^47 settled 
the frontiers of Nepaul and British Indiuy and on the 
evidence given in this suit by two of the Nepaulese 
Commissioners. The effect of the official documents 
is merely to show, that as between the two Govern- 
ments it was settled in January^ ^847, that whatever 
was north of the Bechundj within certain limits be- 
ginning from the Tribenee Ghatj and extending to 
Gurh Soinessurj was to be treated as Nepaulese^ and 
all south of that river as British territory. It is true, 
that one document recommends that the Ainlcih of 
Ramnuggur should be directed not to make any col- 
lections north of the Bechund, and that another speaks 
of settling the boundary of Ravinuggur. But it is 
to be observed, that if Map, No. 2, be compared with 
any good general Map of India^ and the frontier line 
of Nepaul and the course of the River Bechund 
be carefully examined, it will be found that a con- 
siderable portion of the tract south of the Bechund, 
which was the subject of discussion, lies beyond the 
red line on Map, No. 2, and within the admitted 
limits of Ramnuggur. And, it was far from impro- 
bable, that the Commissioners and the Resident 
should speak of all the lands south of the Bechund 
as Ramnuggur without adverting to the precise 
boundary-line between that and the contiguous ze- 
mindary of Bettiah, with which they had no concern. 
Again, the testimony of the two Nepaulese Commis- 
sioners proves at most that, according to their in 
mation at the time, the collections of the Trihenee 
Fair and the lands immediately south of the Bee lun 

river at that point, were in 1847 in the possession ol 
the Rajah of Ramnuggur, who has since been dis- 
possessed by the Rajah of Beltiah. The evidence 
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might be wortli soiiKtliing if it stood alone ; but 
wlien oppos(‘d by that whicli is to he gatlK'n d from 
the contemporaneous Thakhust proceeding, it is r(MlIy 
worth little or nothing. 

From that proceeding it api^ears clearlv, that before Maharajah 

^ I I - Rajknrfr 

January, 1846, the boundary between the two zcmin- Kishore 
daries was in dispute, and that on the ist of February 
of that year, Mr. Yule, \\\(t Ticcadar o\ Ramnuggur 
under the Collector, invoked the aid of the Superin- 
tendent of Survey, comj)laining that in the Fuslce year 
1253, the Beitiah Rajah had forcibly collected the pro- 
ceeds of the I'air. The inference is, that if he had ever 
had possession of the lands on which the Fair is held, 
he had then been dispossessed. The Bettiah Rajah, 
on the 2nd of May, 1846, brought his case before Mr. 

Chapman (the then Deputy Collector), and asserted 
that the lands in question had been always part and 
parcel of his zemindary. The Map, No. 2, was then 
made. The Amlah on both sides pointed out what 
each side considered tlie boundary-line ; and these are 
designated by the red and yellow lines upon the Map. 

Mr. Chapman, however, delayed to make any final 
Order in the matter before the decree of the Sudder 
Court nffirming the title of the Appellant had been 
made. It is proved, that the Appellant then executed a 
Mookternaniah in the name of Lalla Sohur Diitt, and 
appeared by that person in the subsequent proceedings : 
and he must be taken to have then adopted tlie pro- 
ceedings of Mr. Yule, who seems, on the Appellant’s 
appearance,, to have retired from the contest. The 
final judgment of Mr. Chapman was on the iith of 
February, 1848, as has been already stated. It lield, 
on the proofs of possession before him, that the 
greater part, if not the whole, of the lands between 
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the yellow and the red lines, with the right to the 

profits of the Fair, belonged to Bettiah, and settled a 

ime of demarkation which, if not identical with the 
red line, at least includes the lands which are the sub- 
ject of this suit within the limits of Bettiah. 

Now, whatever be the effect of that proceeding, 
and whether it were, or were not, an Award under 
Regulation VII. of 1822, it cannot be treated as 
being other than a material piece of evidence upon 
the question of possession, now under consideration. 
To discredit it, their Lordships have been referred 
to the proceedings before the Magistrate on the 21st 
o\ March, 1851, and to the decree in the civil suit 
which was brought thereon. But these seem to their 
Lordships not to relate to the lands now in question, 
or to the effect of Mr. Chapman's proceeding, but to 
other lands, and to a question of boundary settled by 
some other proceeding. Their Lordships think, that 
this proceeding before Mr. Chapman establishes that 
the property in dispute was then in the possession of 
the Bettiah Rajah, and that there is no satisfactory 
evidence that it has ever since ceased to be so. 

They further think, that this careful local investi- 
gation, conducted in the presence of both parties, and 
implying that the property in dispute had always 
formed part of the Bettiah Zemindary, casts upon 
the Appellant the burthen of showing by satisfactory 
counter-evidence at what precise time, if ever, the 
Rajah of Ramnuggur was in possession of it. And 
their Lordships agree with the Judges of the High 
Court, that this he has failed to do. There may 
have been assertions of right such as were likely to 
occur in respect of a tract of wild and jungly land 
on the confines of two large estates; but of an actual 
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legal possession, and of the determination of it at 
any given time, there is no proof. And their Lord- 
ships must observe, that it is a fallacy to treat the 
Appellant, as one of the reasons in the petition of 
appeal seems to treat him, as having necessarily 
twelve years from the date of the establishment of 
his title in which to enforce this claim. For he did 
not come in under a new title ; he merely established 
his right to succeed to the former Rajah o( Ram- 
auggi 4 r ; and if the right of that Rajah to siu* for 
the property in question was barr(‘d by the law ot 
limitation, the right of the .Api^ellant was also 
barred. 

Their Lordships, therefore, think, that the decrees 
under appeal may be supported on the ground stated 
by Mr. Justice Morgan, viz., that even if the A|)pel- 
lant was allowed to deduct the full period during 
which this suit concerning the Raj was pending, he 
had failed to show that he had a right of suit which 
accrued to him during the legal period of limitation. 

If, however, it were granted that a right of action 
accrued to the Appellant at the date of the Thakhnsf 
proceeding, — and their Lordships think it impossible 
on the evidence to fix the dispossession at a later 
date, — the suit would, nevertheless, fall within the 
twelve years^ limitation, unless the Appellant could 
show that he is entitled to deduct the whole or some 
part of the period between February, 1848, and the 
beginning of 1858. And to support this claim to 
deduction, he must show that during the period to 
be deducted, he was, in the words of the Regulation, 
“ from good and sufficient cause precluded from 
obtaining redress.” 

Their Lordships would have great difficulty in 

47 
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affirming the proposition that such good and sufficient 
cause had here been shown to exist. The Appellant’s 
title to the Raj of Ramaug^ar was established in 

the Courts of India in September ^ 1846 ; he was put 
in possession of the property in June, 1848, though 
between May, 1854, and some day in the beginning 
of 1858, it was again under attachment. How can 
it be said that, in these circumstances, he was be- 
tween 1848 and 1858 precluded from maintaining a 

suit for protecting his zemindary, and recovering 
lands taken from it by encroachment? It would be 
very dangerous, in their Lordships’ opinion, to lay 
down as a rule, that the pendency of an appeal 

to England puts the party who, subject to that 

appeal, is the owner of an estate, under a legal dis- 
ability to bring a suit in that character against third 
parties. 

I he cases in the yth Moore's East Indian appeals 
which have been cited, are very distinguishable from 
the present. In Troup v. The East India Company 
(7 Moore's Ind. App. Cases, 104), the “ good and 
sulficient cause ” was insanity, a personal disability 
ejusdem generfes, with infancy, which is specified in 
the Regulations. In Rajah Enayet Hossein v. Snyud 
Ahmed Reza (7 Moore’s Ind. App. Cases, 238), the facts 
are complicated ; but it will be found that the deci- 
sion proceeded on the ground, that the title upon 
which the Plaintiff sued had only accrued to him on 
the 15th of January, 1842, when Her Majesty’s 
Order in Council had determined the right of suc- 
cession to be in the general heirs according to the 
Sheah law of succession, and that the suit to which 
the bar was pleaded had been commenced in Feb- 
ruary, 1852. Here the Appellant’s title to Ram- 
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nuggur, subject to the appeal to Enj^laud, was 
complete in 1846. 

Their Lordships, therefore, must humbly advise 
Her Majesty to dismiss this appeal, and to aflirm the 
decrees of the Courts below, with costs. 
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\ppclla}it ; 


AND 


Lalla Bi.nda Lai.i, 


Respondent* 


1 HIS suit was instituted by the Appellant for pos- 
session of mouzahs Koorkoorha, with mesne profits 
held under a Zun-i-peshgi deed, dated the .3rd of 
December, 185., executed by Ra,ah Sahib Perhlad 
Sent, the Rajah of Ramnuggnr, in the Appellant’s 

“ Present ;-Membe.s or the JmUcial CommiUee--X\,^ Ui„ht 

Hon. l,ord aielmsford. ihe Right Hon. Sir James William 
CoUile, and the Hon. Sir Robert l*hi!Iiniore. 

Assessor:— ne Right Hon. Sir Lawrence Peel. ' 


1 2th March, 
1869. 

The High 
Court dis- 
missed an 
appeal from 
the Zillah 
Court on the 
ground, that 
it involved 
the same 
question 
as had been 
decided by 
them in an- 
other suit 
Zur.i'Pesh^i 


brought by the Plaintiff in resoect nf tU 

deed. The decision in the pri^or validity of 

Judicial Committee. In such circumstance '^" ^PP^eal, reversed by the 
last decision coming on for hearing ci- Artr/c' th"’ 

consent of the Appellant, remitted the casrio ^ thf, 

declaration, that the deed was valid - anH ■ a 

Respondent did not appear within a’r ^ k? ^"'^^tions that, if the 
High Court, to dismiss tL appeal from 

event of the Respondent appLHnJ then to h ^he 

As to costs, held, that if the Respi^ldent faileH^^t'^ merits. 

Court, or if the appeal should be decideH appear m the High 

was to pay the Appellant’s costs of ^ h'm, the Respondent 

costs (.f any) paid under the d^Leltf theXh r" 

‘O >>""■ <^ourt were to be repaid 
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favour and M uddun Mohun Tewdf'yec^ his deceased 
Rrotlii-r. Th(" Respondent claimed to be entitled to 
possession under an alleged Moairrery Pottah from 
Rajah Sahih Perhlad Sein, dated the 21st Jeyt Soodee 

1259 Fiislce. 

'fhe facts and circumstances of the case were so 
immediately connected with the former case of appeal 
of Kaleepershad Tcwarree v. Rajah Sahib Perhlad 

Sein {a), that both the Sadder A inecn a.nd the judges 

of the High Court rested their decisions on their 

previous decree in that case. 

The case of the Appellant was, that Rajah Sahib 

Perhlad Sein had executed the Zur-i-peshgi deed, 
comprising iifteen niouznhs (including mouzah Koor- 
koorha), for the purpose of securing the payment of 
Rs. 49,453 and interest then due to the Appellant and 
his Brother. By the terms of this deed, the Appellant 
and his Brother were to “hold possession of the 
whole of the tnouzahs," a provision which he now sub- 
mitted was altogether inconsistent with the existence 
at the lime of a Mocurrery Pottah in favour of the 


Respondent. 

The Respondent, Rajah Sahib Perhlad Sein, in 
his as in the other suit before referred to, alleged 
hat the Zur-i.peshgi deed, having been executed in 
onsideration of a promise by the Appellant and his 
brother, which they did not fulfil, was invalid, no 

■onsideration having been given for the same. 

It appeared that the Appellant and his Brother 
,.„1 „,a<le under the Zur.,-peshg, deed a .sub-lease of 
he mouzah in dispute to one Goolab Khan, and had 
put him in possession thereof, and that while so m 


(a) A?Ue, p. 282 . 
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possession, one Bchari Lall attempted to collect tl.e 
protits of the mouzah. Such attempt was opposed 
by Goolab Khan, who applied to the Police authori- 
ties, when the Criminal Court of Zillah Chumparun 
directed, that if there was any claim regarding the 
title to the mouzah, a suit should be instituted under 
Act, No. IV. of 1840. Accordingly, Behari Lall 
and the Respondent instituted a suit under that Act 
against Goolab Khan and the Appellant and his de- 
ceased Brother. The Magistrate (Mr. Glover) de- 
cided the case in favour of Goolab Khan and the 
Appellant. Against such decision Behari Lall and 
Lalla Binda Lall appealed to the Sessions Court, 
and the Judge, Mr. Robert Forbes, being of opinion, 
that the Zur-i-peshgi deed was executed by Rajah 
Sahib Perhlad Sein in collusion with the Appellant 
and his Brother, for the purpose of prejudicing the 
rights of Behari Lall and Lalla Binda Lall, set aside 
the Order of the Magistrate, and decreed possession 
of the mouzah to Behari Lall and Lalla Binda J.all. 

In consequence the Appellant and his deceased 
Brother hied a plaint against Ra^ah Sahib Perhlad 
Sein, Behari Lall, and Lalla Binda Lall, for posses- 

sion of the ynouzah with mesne profits. 

Rajah Sahib Perhlad Sein by his answer, alleged 

collusion betw^een Lalla Bi?ida Lall and the Appel- 
lant, and stated that the Bond for Rs. 40,000, and 
the Zur-i-peshgi deed of the fifteen mouzahs, which 
included the mouzah in dispute, in substitution 
thereof, in question in the appeal of Kaleepershad 
Tewarree against himself, was without consideration, 
and fraudulent. 

Lalla Binda Lall by his answer set up the validity 
of the Mocurrery Pottah, 
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cas£s in the privy council 

Pnncipa] Sr/t/der A ween fixed the issues in the 

suit as follows First, was the deed of Zur-i-peshgi, 
which has been founded on a previous Bond, correct 
and valid, owing to the receipt of the money 

and other circumstances? and are the Plaintiffs, in 
accordance therewith, entitled to recover possession 
of the disputed moiizah, as one of those covered by 
the Zur-i-pcshai deed, or not? Second, was the 
Mocurrery Pott ah put forward by Lalla Blnda Lall, 
Defendant, collusive and fabricated, and fit to be set 
aside, or not ? and are the Plaintiffs entitled to per- 
sonal possession, or by maintenance of the Mocurrery 
of Lalla Binda Lall, Defendant, or not? 

I he Appellant put in, among other evidence, the 
Zur-i-pcshgi deed, in which no mention was made 
of the mouzah in question having been granted in 
Mocurrery, but, on the contrary, granted possession 
of the whole fifteen mouzahs comprised therein. 

The suit came on for hearing on the 2nd of June, 
i860, before Syud Mahomed Wuhudooddeen, the 
Principal Sudder Ameen, who stated as his opinion, 
that it was “ quite evident that the Mocurrery Pottah 
has been prepared through the collusion of the Rajah 
of Ramnuggur and Lalla Binda Lall, his Mooktar, 
after the execution of the deed of Zur-i-peshgi of the 
Plaintiffs, and simply with a view to cause loss to the 
latter ; for the Mocurrery deed bears on it no sign 
of registration or of the seal of the Cazi, besides being 
originally written on plain paper, the same has been 
subsequently stamped and he proceeded, “ Although 
from a copy of the abstract of the Jummabundee of 
the settlement of villages of Raj Ramnuggur, &c., up to 
1261 Fuslee, submitted on the 17th of October, 1854, 
and from a copy of the returns of the Rajah, dated 
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the 1 3 th of 1852 (1854?), and as well as 

from the list of lessees of the same date, it appears 
that the disputed village of Koorkoorha was given 
in Mocurrery lease for Rs. 4,. Still the same are not 
at all trustworthy, as before a list of the mousaks 
covered by the Zur-i-peshgi deed \vas filed by the 
Rajah, with his petition of the ’14th of March, 
1855, whereon orders were passed on the 7th of April 
of the same year, and in which list the jumma of this 
disputed village has been, without anv mention of the 
Mocurrery lease, stated to be Rs. 850 ; .so, if the 
Mocurrery jumma CA Rs. 4, were valid, how could 
any mention of the jumma of Rs. 850 have been 
made before that date? The date of the Mocurrery 
lease is, apparently, prior to that of the Zur-i-pesh^i 
but at the same time a denial on the part of the 
Rajah of the existence of this Mocurrery tenure, is 
clear from a copy of his petition of the i8th of June, 
1855. From the decision of the Magistrate of 
Chumparun, it is also seen that Lalla Bin, la Lull 
and Behan Ball declare themselves to be in pos 
session of the disputed village under the Mocurrery 
lease; now then, as Behari Ball is himself an 
attesting witness to the Zur-i.pesh^i deed in the names 
of the Plaintiffs, in which the jumma has been, without 
any mention of the Mocurrery lease, staterl to be 
Rs. 850, so there is no doubt that this Mocurrery 
lease has been fabricated after the execution of the 

deed on behalf of Plaintiffs” and decreed 
m favour of the Appellant, with mesne profits and 

Against this decree the Respondent appealed 
and on the 21st of May, ,863, Messrs. sZ and 
Seton-Karr, two of the Judges of the High Court, 
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gave judgment. They did not go into the merits of 
the case, but reversed the decree of the Principal 
Siidder Arneen on the following grounds: — “Having 
held in the other suit [a], that the present Plaintiffs 
have no further right to the fifteen villages of which 
they held the lease ; and this suit being to cancel a 
Mocurrcry in one of those villages, and to get pos- 
session of it, we must decree' on the appeal of the 
Mociirreredar that the suit ought to have been dis- 
missed.” 

The Apj)ellant alone brought the present appeal, 
his Pirother having di(^d pending the appeal to the 
High Court. 

The Respondent not having appeared, the appeal 
\\ as lu'ard cx parte. 

The Appellant, by his case, submitted that the 
validity of the Mocurrery lease, as against him, 
was not supported by trustworthy evidence ; but, 
on the contrary, was inconsistent with the facts 
disclosed by the evidence. That even if the Mocur- 
rery lease was executed prior to the Zur-i-peshgi 
deed, it was executed without consideration, and 
ought consequently to be declared void as against the 
Ap|)ellant’s deed, executed without notice for valua- 
ble consideration, and that the Appellant s title, in 
priority to and without notice of the Mocurrery 
lease, was sufficiently proved. 

Mr. Pontifex, for the Appellant, was stopped. 

The Right Hon. Sir James W. Colviee. 

The only question is, whether their Lordships ran 
deride this appeal without remitting it back to the 

(rt) AntCf p. 282. 
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Court below, as tlie cast* substanliallv involves tlu* 
same question, and turns on the decision of their 
Lordships just pronounced in the case of Kaleeper- 
shad Tewarree \ . Rajah Sahlh Perhiad Scin (a). Can 
their Lordships (lecide the case in its present form on 
its merits ? If we are not in a condition to trv the 
question, the appeal must either staiul over or \)r 
remitted, or we can recommend I^or Majestv, that 
the decree appealed from be reversed, subject to 
notice being given to the Respondent in India. 

Minutes were then agreed to, which are embodied 
in the following Order in Council : — 

“ It is hereby ordered, that the decree of the High 
Court of Judicature, at Fort William, in Bengal, of 
the 2 1 St of May., 1863, be reversed, and the cause 
re mitted to the High Court, with a declaration, that 
the Zur-i~peshgi deed, alleged to have been granted 
by the Rajah of Ramnuggur \.o the Appellant and his 
Brother, is a valid instrument, and the High Court 

in case the Respondent does not 
appear within a reasonable time to be fixed by the 
High Court, to dismiss his appeal from the Zillah 
Judge of Sarun to the High Court, with costs, and if 
the Respondent does so appear, then the High Court 

is to hear and determine the appeal on its merits, and 
in case the Respondent shall fail to appear in the High 
Court, or in case the appeal shall be decided against 
him, then the Appellant’s costs of this appeal are to be 
paid by the Respondent, and the costs (if any) paid 
under the decree of the High Court of the 21st of 
May, 1863, are to be repaid.” 
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r HowoRv Puni^M Singh . . 

AND 


Koer Oodev Singh 


. .. Appellant ; 


Respondent.* 


On appeal fro7n the late Sudder Dewanny Adawluty 

North- Western Provinces^ A^ra. 


i6th & i8th 

Feb., 1869. 

Suit by /!., 
one of the co- 
heirs of //., 
against 1 i., to 
recover the 
whole of //.’s 
real and per- 
sonal estate 
in pos- 
session, as 
the alleged 
adopted Son 
of H. There 
were other 


HIS was a suit in the nature of an ejectment, 

brought by Chouulry Mohur Singhy deceased, the 
Father of the Respondent, against the Appellant, to 
obtain possession of the whole of the real and 

persona! estates of one Hem Sx7ighy who died leaving 
a Widow, but no issue. 

The nature and facts of the case and pleadings 

in the suit are so fully stated in the judgment 

* Present : — Members of the yiidicial Committee — The Right 
Hon. Lord Chelmsford, the Right Hon. Sir James William 


persons en- Colvile, and the Right Hon. Sir Joseph Napier, Bart, 
titled with A. ^ 

to share in 

the succession to H's estate, who were not made parties to the .suit. 

The Sudder Court at Agra held, that B. had failed to establish his title 
as adopted Son of H.y but declared that. A. was entitled to succeed, 
as one of the heirs of //., to a share of his estate, and decreed him ^ 
the whole estate as sought by the plaint. Such decree, on appeal, so 
far as it declared that B. had failed to establish his title as adopted 

Son of //., confirmed; but as the decree was manifestly wrong in decree- 
ing to A. the entire estate of H.y and there were no materials to 
enable the Judicial Committee to vary the decree, so as to limit it to 
the share of the estate to which A. had established his right by inhe- 
ritance, the decree was reversed, and the cause remitted to India for 
inquiries as to the amount of his share. 

An adoption may be made by a Widow under an authority conferred 
upon her for that purpose by her Husband, but such authority must be 
strictly carried out, as the adoption is for the benefit of the deceased 
Husband and not the Widow alone. 

Adoption by the Widow alone does not, by Hindoo Law, give the adopted 
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delivered by their f.ordships, that it is unnecessary 
to set them out. 

The principal question in the ( curt below and upon 
appeal, was the title of the I'laintiff, a cousin, who 
was one of the co-heirs of Hem Singh, to the entire 
estate of Hem Singh, he contending that the posses- 
sion by the Appellant of Hem Singh's estate was 
illegal, as he had never been adopted in Hem Singh's 
lifetime, nor had Hem Singh given permission to his 
Widow to adopt him. The Appellant relied upon 
his adoption by the Widow under a power from her 
Husband. He also set up a W'ill made in his favour 
by the Widow of Hem Singh. The Sudder Court at 
Agra held, that the Appellant had not established 
his claim as adopted Son. and by the decree declared 
that the Appellant was, as one of the co-heirs of Hem 
entitled to a share of Hem Singh\s estate, and 
decreed him the entire estate in the terms of the 
prayer of the plaint. 


35 * 

1869, 

ClIOWUKY 

PUIJUM 

SlNUH 

V. 

Kohr 

OoUtY 
Si NON. 


Upon appeal to the Privy Coimcil, 

Mr. Leith appeared tor the Appellant, and 

Sir R. Palmer, Q.C., and Mr. J. D. Bell, for 
the Respondent. 


The following points were raised and argued 

First, that the suit was defective for want of 
parties, as there were other heirs of Hem SlnHi, 
and that the decree of the Sudcler Court was un- 


her f ^ by 

Adoption, being a matter of fact, must be strictly proved and the 
party who claims as adopted Son must establish by L-idence (i) the 
authority given by the Husband to the Widow to alptTson to him 
and ( ) his actual adoption by the Widow as her Husband's^ Son. 

Under circumstances raising a strong presumption against an alleged 
adoption, such adoption held not to have been made. ^ 


CASE'> IN THE PRIVY COUNCIL 


352 


1869. 

Chowdry 

PUDUM 

Singh 

V, 

Koer 

OODEV 

Singh. 


certain, defective, and incapable of being given 
eftect to, as the Plaintiff was not the sole heir of 
Hem Singh, whereas the decree gave him the whole 
estate, and not his aliquot share. 

Secondly, upon the effect of the evidence as to the 
Appellant's alleged adoption by Hem Singh's Widow, 
the Appellant submitted, that the general presump- 
tion of Hindoo Law with respect to adoption, and the 
probabilities arising out of the state and condition of 
Hem Singh's family, was in his favour. Huradhun 
Mookurjia v. Muthoranath Mookurjai (a)y and 
Katama Natchier v. The Rajah of Shivagunga (b)y 
were cited and relied on. 


14th March, 
1869. 


I'heir Lordships’ judgment was pronounced by — 

Sir Jamks \V. Coi.vii.E. 

'I'his is an appeal from a decree of the late Sudder 
Dewanny Adawlut at Agra, reversing a decree of 
the Principal Sudder Ameen of Zillah Meeruty made 
in favour of the Appellant. 

The suit was instituted by Chowdry Mohur Singh, 
tiie Father of the Kespondent (who died while the 
suit was pending), to recover possession from the 
Appellant of the whole of the movable and im- 
movable |>roperty formerly belonging to Hem Singh, 
deceased, a cousin of the Plaintiff, consisting of 
ancestral property, and of property acquired and 
amassed by Hem Singh and by his Widow, Khoosal 
Kooer, out of the proceeds of his ancestral estate. 

The suit was instituted after the death of the 
Widow, Khoosal Kooer, the Plaintiffs claim being 
founded on his right of heirship to Hem Singh. It 

(«i) 4 Moore's Ind. App. Cases, 414. 

(6) 9 Moore’s Ind. -App- Cases, 539. 
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appears by the plaint and a genealogical Table an- 
nexed to it, that there were other persons descended 
from the same common ancestor as the l^laintilf, who 
would have an equal right with him to a share in 
the succession of Hem Sin^h. d he Plaintiff, in his 
plaint, assigns as a reason for not including them 
among the Defendants, that “ they had not posses- 
sion of the property in suit, and that if they thought 
they had any right or interest in the matter, they 
could proceed against the Plaintiff at their option.” 

The plaint states, that after the death of Khoosal 
Kooer the Managers of the estate presented a 
spurious Will to the Collector, setting forth the 
Defendant as her adopted Son, and by that means 
he contrived to get possession of the estate. And 
it alleges, that the Defendant is not the adopted 
Son of the deceased Widow, Kfioosnl Kooer ^ and 
that she had no power to adopt a Son as long as the 
Plaintiff was alive. That the Defendant does not 
belong to the family of which Khoosal Kooer and 
Plaintiff are members, and that he is merely the 
foster Son of one Suhej Kooer. That it is not true 
that Khoosal Kooer ever executed a Will, and, had 
she done so, a Will made on the point of death would 
not be legal. 


The Defendant by his answer to the plaint, stales 
that the villages and properties claimed belonged to 
Hem Stngh^ the sole and absolute proprietor, though 
some of the properties were purchased after his death 
by his Widow, Khoosal Kooer, That Hem Singh had 
no issue, and, therefore, he selected the Defendant, 
who was of the same family and sect as himself, and 
was then but twelve months old and the youngest 
child of his parents, with their consent, to be his 
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adopted Son. That he received the Defendant into 
his arms, and brought him up as his own Son, and 
authorized his Wife, in case the rites of adoption 
were not performed during his own lifetime, to per- 
form them after his death, declaring that he had con- 
stituted the Defendant proprietor of his entire estate, 
as though the Defendant were his own Son. That 
accordingly, when Hem Singh died, Khoosal Kooer 
carried out his injunctions, and performed the cere- 
mony of adoption of the Defendant. The Defendant 
further states in his answer, that the property left by 
Suhej Is.ooei'y Aunt of Hem St?igh^ also came into his 
possession in consequence of his being Hem Singh! s 
adopted Son. And that, although being the rightful 
heir and successor to the estate, he did not need the 
support of a Will, yet that, as a matter of precau- 
tion, Khoosal Kooer executed a Will in his favour. 
That he does not rest his title upon that Will, but 
bases his claim as lawful and absolute proprietor of 
the estate on his hereditary rights. 

Issues were framed by the Zillah Court which 
were calculated to raise various questions, but the 
Sudder Court, in their judgment upon appeal from 
the Zillah Court, after observing that the issues 
were very badly drawn, said, “The pleadings show 
that the only point for determination was, whether 
the Widow, Khoosal Kooer^ adopted the Defendant, 
Pudum Singh, by desire of her Husband, Hem 
Singh!' 

This single question appears to have been the one 
to which the greater part of the evidence in the suit 
was directed, and upon which alone the judgment 
in the Zillah Court, and also in the Sudder Court, 
proceeded. 
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The Principal Sudder Aineen dismissed the 
Plaintiffs claim with costs, being of opinion, that it 
was clearly proved by the testimony of the Defen- 
dant’s witnesses,— most of whom, he said, were 
respectable and trustworthy persons, — that Hem 
Sin^h adopted the Defendant. Pudum Sin^h, when 
he was twelve months old, and gave authority to 
his Wife, Khoosal Kooer, to complete the formal 
ceremony of adoption, and that it was further 
proved by the testimony of the same witnesses, that 
after Hem Singfis death, Khoosal Koocr went 

through the ceremonies of adoption in respect to the 
Defendant. 

Upon appeal from this decree to the Sudder 
Court, that Court, upon the documentary evidence 
in the suit, arrived at a conclusion directlv opposed 
to that of the Lower Court, considering that it 
entirely excluded the presumption of the truth of the 
Defendant’s story, that the W’idow adopted him at 
the end of 1836 by desire of her Husband. 

They, therefore, held, that the Plaintiff was 

entitled to succeed to a share in the projjerty in 

suit as one of the next of kin of Hem Sinsh, and 

decreed in favour of the appeal and of the PlaintifT's 

claim, and reversed the decision of the Lower Court 
with costs. 

The decree, which was drawn up in conformity 
with this judgment, embraced the whole of the 
property included in the Plaint, although the Court 
held, that the Plaintiff was entitled only to a share 
m the succession as one of the next of kin of Hem 
Singh. The decree, therefore, cannot be main- 
tained, and the evidence furnishes no materials to 
enable their Lordships to vary it so as to limit it to 
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the share of the property to which the Plaintiff has 
established a right. It is possible, also, the some 
portion of the property claimed may have belonged 
to Khoosa! Kooer in her own right, and may have 
passed to the Defendant by her Will, the validity of 
which, as to such property, the Plaintiff can liave no 

right to (juestion. 

But although the decree in favour of the Respon- 
dent for the whole of the property claimed by him 
cannot stand, yet as he would not be entitled even 
to a sh.'ire in the siu cession to Hew Singh if there 
were a valid adoption of the Appellant, their Lord- 
ships have felt it their duty to determine that 
question ( the most important if not the sole question 
dealt with by the Courts below) in order to prevent 

further litigation respecting it. 

The question as to the adoption of the Appellant 

is one entirely of fact. There is no doubt, and 
indeed it was fully admitted, that adoption might 
be made by a Widow under an authority conferred 
upon her for that purpose by her Husband. Of 
course, such authority must be strictly pursued, and 
as the adoption is for the Husband’s benefit, so the 
child must be adopted to him and not to the Widow 
alone. Nor would an adoption by the Widow alone, 
for any purpose required by the Hindoo Law, give 
to the adopted child, even after her death, any 
right to the property inherited by her from her 

Husband. 

In order, therefore, to establish the validity of the 
adoption in this case, it was necessary for the 

Appellant to prove ; — 

First. The authority given by Hem Singh to his 
Wife to make the adoption ; and 
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Second. The actual adoption by Khoosal Kooer of 
the Appellant as the Son of Hem Singh. 

The Appellant proved, by several witnesses to 
whom the Principal Sudder A?neen ^ave credit, but 
upon whom the Sudder Court placed no reliance, 
that the Appellant was the younger Son of Zafhn 
Singh ; that Hem Singh asked, and obtained per- 
mission of Zalim Singh and his Wife, to adopt the 
Appellant. That Hem Singh took away the Appe! 
lant, then a child of twelve months old, and carried 
him to his house, and placing him on tlu' laj) of 
Khoosal Kooer ^ said, “ 1 have brought you this 
child to adopt as our Son.” That a year after, 
Hem Singh said to Khoosal Kooer, “If 1 live 
loner enough, I shall go through the c* remony 
of adopting the child myself : if not, I authorize 
you to perform the ceremonies of adoption as soon 
as he is five years old : ” and that Hem Singh died 
a year after giving this authority. The witnesses 
also proved, that \\'hen the Apjiellant had attained 
the age of five years, Khoosal Kooer went through 
all the ceremonies of adoption which they minutely 
described. It does not appear by the evidence of 
any of the witnesses, that Khoosal Kooer declared 
at the time, that the ceremonies were performed for 
the purpose of the adoption of the Appellant as the 
Son of Hem Singh, in pursuance of the authority 
which he had given her. One of them, on the con- 
trary, says that “ Khoosal Kooer adopted Pudum 
Singh as her own Son, at the request of Hem 
Singhl^ 

If the adoption of the Appellant as the Son of 
Hem Singh had really been completed by Khoosal 
Kooer, his name ought to have been substituted for 

49 
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hers in the Books of the Revenue Collector, as the 

property of Hem Singh would, by the act of adop- 
tion, have been divested from Khoosal Kooer, and 

would have vested in the Appellant as his Son and 
heir. Some of the witnesses say, that after perform- 
ing^ the ceremonies, Khuosa! Kooer ordered her 
Dewan to give notice of the adoption to the Col- 
lector. hither this Order was never given, or it was 

O “ 

not obeyed, for it does not appear that any change 
was made in the entry in the Collector's Books; 
and Hem Snigh s property continued to be registered 
in Khoosal Kooer s name down to the time of her 

death, which took place at least ten years after the 
Appellant had attained his majority. But Khoosal 
Kooer caused he'rself to be entered in the Books of 
the CanoongoCy or Record Keeper, of the village of 

hoorja, as the guardian and protector of Pudt4m 
Singh (the Appellant). 

Now, il this were intended as the record of the 
fact ol an adoption which had divested the property 
ol Hem Singh from his Widow, and made her 
merely guardian of the minor adopted Son, it seems 
extraordinary, after such a complete lawful adoption 
as the witnesses represent, that Khoosal Kooer did 
not take the most effectual mode of recording it, 
by pursuing the regular course of substituting the 
Appellant’s name for her own in the Revenue Col- 
lector's Books. In the absence of any such record, 
the instances of the occasional description of the 
Appellant as the Son of Hem Singh are of no value. 
The Principal Sudder Ameen laid great stress upon 
a supposed entry of the Defendant’s name as under 
the guardianship of Khoosal Kooer in the Khewut for 
proprietary Register of 1256 Fuslee, which be said 
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would not have been made if the Appellant were not 
the adopted Son of Hem Singh. L'pon turning, 
however, to the only Khewut printed in the proceed- 
ings ol the date named, it will be seen that there is 
no entry at all as to guardianshij), but under a 
column headed " Name of Puftidar " the Appellant 
is entered as " Pudtim Sing, Son of Hem Singh." 
In a statement of mutation of names of Lumbeedars 
and Puttidars, however, in which Pudum Singh's 
name is entered in the column of Puttidars, but not 
as the Son of Hem Singh, there is the signature 
of Khoosal Kooer, with the addition of the words 
"guardian of Pudum Sing;" and it is probable 
that the Principal Sudder Ameen mixed up the 
Khewut and this document together in his mind. It 
IS the only one of similar documents in evidence 
which is signed by Khoosal Kooer, and there is 

nothing upon the face of it to show that it relates to 
Hem Singh's property. 

The description of Pudum Singh, as the Son of 
Hem Singh, in the first power of attorney executed 
by him and Khoosal Kooer, is of little importance, 
as the parties were at liberty to describe themselves’ 
as they pleased in this private instrument; and the 
same observation applies to the entry of Hem SinHis 
name as the Father of the Appellant in the income- 
tax receipts, as most of the particulars inserted in 

he d.fterent columns could only be known to and 

filled m by the party by whom the tax was to be 

paid. The Appellant, in support of the evidence of 

an adoption relied upon a proceeding b)- Khoosal 
Kooer on the 25th of March, ,836, when she pre- 
sented a petition at the office of the Deputy-Collec 
tor o evenue, describing herself as the Widow of 
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Hem Singh, and praying that the name of Pudum 
Singh might be added to her own in the Zemindary 
registers of certain villages. The Sudder Court 
observed upon this proceeding that “ the joint entry 
ol the Widow’s and Pudum Singh's names was in 
some respects inconsistent with the averment of his 
adoption, which would have placed the two in the 
position of parent and child, or guardian and heir.” 
And, they added, “ We find that the application 
referred to property acquired by the Widow after 

her Husband’s {Hem Singh's) death, and which is 
not in suit in the present case.” 

There is some doubt as to the accuracy of the 
statement, that the villages named in the petition of 
Khoosal Kooer are not in suit in this case, as it was 
pointed out in the course of the argument that most 
of them are included in the plaint. But there still 

remains an objection to the use of this proceeding in 

proof of the adoption of the Appellant, which was 
slightly adverted to by the Court. It must have 

preceded the alleged ceremony of adoption. The 
Appellant was twelve months old at the time of the 
commencement of the intended adoption. Hem 
Singh lived a year afterwards, and died on the 22nd 
of October, 1834. The ceremonies of adoption are 
stated to have been performed by Khoosal Kooer 
when the Appellant was of the age of five years, 
which, according to the dates, he could not have 
been on the 25th of March, 1836, when the petition 

of Khoosal Kooer was presented. 

All the acts of Khoosal Kooer with respect to Hem 
Singh's property appear to have been dictated by a 
desire to continue to be Zemindar during her life, 
and to secure the succession to it after her death to 
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the Appellant. She may have attempted at the 
same time to reconcile her continued possession with 
the alleged wishes of her Husband in favour of the 
Appellant. 

I he documentary evidence produced on the part 
of the Respondent tends much more strongly to 
throw suspicion upon the veracity or the accuracy 
of the witnesses who speak to the fact of the adop- 
tion by Khoosal Kooer, as it is wholly inconsistent 
with the idea of any such adoption having taken 
place. 

It must always be borne in mindj that Khoosal 
Kooer remained the registered owner of Hem Singh' s 
property for the whole of her life. In addition to 
this circumstance, there are acts and declarations of 
Khoosal Kooer which cannot be reconciled with the 
fact of an adoption of the Appellant. Stress was 

laid by the Counsel for the Respondent on a state- 
ment made by Khoosal Kooer in a suit instituted by 
her against Tara Sing's claiming the succession as 
heir to the whole of her Husband's property, that, 
'' Hem Singh, died without leaving any issue male or 
female.” It was observed that this action, which 
was brought on the 23rd of March, 1836, was con- 
temporaneous with the above-mentioned petition of 
Khoosal Kooer to have the Appellant’s name added 
to her own as the proprietor of certain villages, 
which was presented on the 25th of March, 1836. 
According to what has been already remarked, this 
must have been prior to the time at which the 
alleged adoption took place, and, therefore, it was 
then strictly true that Hem Singh had died without 
leaving issue. But yet it is extraordinary, if Khoosal 
Kooer had any intention of carrying out her Hus- 
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band’s wishes with regard to the Appellant, that no 
mention whatever should have been made of the 
authority to adopt, and of her purpose to adopt the 
Appellant when the proper period arrived, in a suit 
which seemed peculiarly to require a true and full 
account of the destination of Hem property. 

Again, in 1841, long after the alleged adoption. Hem 
Sin^h, and Tara Singh, his Brother, having been 
joint proprietors of a village, and upon the death of 

Hem Singh, Khoosal Kooers name having been 
entered in the register instead of his, and upon the 
death of Tara Singh, the name of his Widow, Meha 
Kooer, having been substituted, upon the death of 
Meha Kooer, Khoosal Kooer caused her name to be 
recorded as proprietor of the village, which, if there 
had been an adoption of the Appellant as heir of 
Hem Singh, he would have been. 

Although the Appellant does not rest his title to 
Hem Singh's property upon the Will of Khoosal 
Kooer, yet it is impossible to pass over the fact of 

her having made this Will or to omit all notice of 

the contents of it. Although, according to the case 
of the Appellant, Khoosal Kooer had failed in her 
duty by not divesting herself of Hem Singh's pro- 
perty upon the completion of her adoption, yet as 
that act made him heir to his adopting Father, no 

strength could be added to his title by the Will of 

the Widow. In consequence, however, of her re- 
maining in possession of Hem Singh's property, 
doubt would probably be cast upon the fact of the 
Appellant’s adoption, and, therefore, her declaration 
of her having performed the ceremonies in pursuance 
of her Husband’s authority would have been useful 
as evidence ; but instead of describing the Appellant 
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as the adopted Son of ,1,^ Will of A'W 
sal Kooer is in these terms “ As Kooer Put/nm 
Singh, the adopted Son of your fVtitioner, has Ix-on 
.n possession of your Petitioner’s estates for a Ion., 
period, and as the Petitioner has no other heir or siu^ 
cessor but him, and as the Petitioner has retained him 
in possession during' her lifetime, and he carries on 
all the business of managing the villages and zcmin- 
liartes, &c., therefore, the Petitioner prays, that the 
name ot Piulum Singh be substituted for her own name 
as proprietor of all the zeminiiary and .Ua/.nzary 
villages and mnafee lands of her estate, and PnJnni 

Singh may be recognized as the owner of all her real 

and personal property.” 

Upon 11,0 de., 1 , A 7 ,oo„, ,opo„. 

■nado or 11,0 rnelo connoctod will, |,e, Jol,,,, 

f , «>lod oitho, Z,.„,W.n, or 

and and all ol ,l,o,„ aa,o<| 

l.e oond.Mons of aol.lo.non, of i„ n,.,,. 

ernra wdonraoover K Koo„ 

L ffi" 7 Z' ''™'' '>' "'“I'd •■> 

the office of Malguzary after her death.” 

KlwLrr^‘‘''^'' on the death of 

Khoosal kooer is as follows; "The said 1/ 

d^pariod 1,1, ,1,0 1,0 ,,r„ God on Z ‘J': 

Dece„,ber. ,86,. Sic,, and left K„e, /W,„„ c 

" adopted Son, aged ,hir...„ne pearaZr.I.ZZ 
and successor to all her property.” 

Ju^^un Singh, Win. ,, the age above mentioned 

likely that'T h i 

^‘dopted as the ^Son of ^ 

cremonp P.d ..Pen place. And, i, i' Pad'Ze,: 
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informed of the fact, it was to be expected that, 
although he had patiently submitted to Khoosal 
Kooer's usurpation of his property during her life, 
he would have seized the earliest opportunity of 
asserting his rights as the heir of Hem Singh. But 
it appears, that this was not the course which he 
pursued, nor the title by which he claimed the 
succession. ^Fhe report of the Tehseelduf of Koovjci 
on the succession to Khoosal Kooer states, “ that the 
Putwary and Canoongoe, in their respective reports 
of the death in question, have mentioned Kooer 
Pudum Singh, her adopted Son, as the heir to the 
property of the deceased Mussumat. And that 
Pudum Singh had put in a petition praying that his 
name might be recorded as Lumberdar and Puttidar f 
in place of that of Khoosal Kooer, deceased, as there 

was no other heir but himself.” 

The Counsel for the Appellant endeavoured to 
explain away the effect of this claim as heir o^ 
Khoosal Kooer, by the suggestion that, in thus claim-| 
ing, the Appellant had been misled by the reports of 
the Canoongoes as to the right of succession to the 
property held by Khoosal Kooer. But (as already 
observed) if the Appellant really had a title to the 
property as the heir of Hem Singh, it is impossible to 
believe that he could have been ignorant of it ; and 
his claim to the succession in a different character is 
almost conclusive against the attempted proof of a 
lawful adoption of the Appellant as the Son of Hem 
Singh by Khoosal Kooer, and consequently against 
the truth of the story told by the witnesses upon the 

subject. 

Their Lordships, therefore, agree with the Sudder 
CoMrt, that the Appellant has failed to prove that he 
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was lawfully adopted as the Son of Hem Siufrh by 
hhoosal Kooer, in pursuance of authority conferred 
upon her for that purpose by her Husband ; and 
that he has, therefore, no answer to the claim of the 
Respondent to a share of the succession to Hem 
Singh's property. But as the Court has made a 
decree which gives the Respondent the whole of Hem 

Singh's property, when he is entitled onlv to a part, 
that decree must be set aside. 

Their Lordships, however, think it right, for the 
purpo.se of restricing future litigation within as 
narrow bounds as possible, to declare, that it has been 
established between the parties to the suit, that the 
Appellant is not the duly adopted .Son of Hem Shi^h. 
and that on the death of Khoosa! Kooer, Mohur 
Singh, the Father of the Respondent, and the other 
heirs in equal degree then living, became entitled 
to inherit the estate of Hem Singh, of which his 
V\ idow died possessed. .And they will recommend to 
Her Maje.sty, that with this declaration the cause be 

remitted to the High Court of Agr„, to make such 

inquiries as shall be necessary to ascertain what share 

of the estate of Hem Singh the said Mohur Singh 

was entitled to, and what part of the propertv claimed 

y e plaint was the estate of Hem Singh. And as 

he Appellant has succeeded in proving the invalidity 

of the decree, although he has failed in his opposition 

to the Plaintiff’s title, their Lordships will further 

recommend that each party bear his own costs of the 
appeal. 
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Rajah Ena yet Hossain .. ... Appellant, 

AND 

Girdharkf. Lai.d ... ... Respondent; 

AND 

Rajah Enaykt Hossain ... ... Appellant, 

AND 

Sl’MEERCHAND and others ... ... Respondents.^ 


On appeal from the High Court of Judicature 

at Calcutta. 


22nd Feb., These appeals, substantially involving the same 

question, the operation of the Bengal Regulation of 
A. died in Limitation, HI. of I 703 ' 14* ^ 6 ar to the suits, 

1841, having , . 

executed a " ere heard together. 

deed of gift respect to the first appeal, the facts were 

in favour of ^ 

his eldest Son these 

WiM,"makTng Raja/i Dcedar Hossain. the Father of the Appel- 
H Executor, i^nt, a Mahomedan, died in the month of Aughan, 

and directing ^ o j 

certain allow* 1249 Moolky^ leaving 3 Widow, five Sons, End 

Wi^owand several Daughters. The Appellant was the eldest 


children out 
of his estate. 
Disputesarose 
among A.*s 
heirs respect- 
ing these in- 
struments, 


o Present : Members of the Judicial Committee The Right 

Hon. Sir James William Colvile, the Right Hon. the Lord Justice 
Selwyn, and the Right Hon. the Lord Justice Giffard. 

Assessor .—The Right Hon. Sir Lawrence I’eel. 


which led to . . . . ^ 

a summary suit under Act, No. XIX of 1841, in which B. was, in 1842, 

put in possession of the whole of ^.’s estate. Afterwards the members 

of .*4. ’s family acquiesced in the deed and Will, renounced their claims 

as heirs and received certain stated allowances given by the Will out of 

A.^s estate. In 1846, C., the youngest Son of A. in consideration of 
advances made to him, executed a Bond, and was afterwards sued by 
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Son, and one ot the younjjer Sons was named liahn- 
door Hossain. 

Prior to his decease, Rajah Deedar Hossain 
executed a Hcbah-bill-eivas, or deed of gift, bearing 
date the 26th of the month of Shabun, 1255 Hijrec 

(corresponding with the 19th Kartick, 1247 Moolky), 

and thereby, in consideration of Ks. 10,000, gave onc- 
third of his immovable property, and ilie whole ol 
the movable property specified in the schedule thereto, 
to the Appellant, and after acknowledging that he 
had received the consideration-money, put the Apjiel- 
lant into possession. 

Rajah Deedar Hossain also executed a Will ot even 
date with the deed of gift, and thereby constituted 
the .Appellant his Kxccutor and representative, and 
the Testator directed, that out of every kind of 
property belonging to him (after deducting one-thirdj 
of which he had made the deed of gift to the Appel- 
lant, the remaining two-thirds should be divided into 
three portions, whereof one portion was to be applied 
by the Executor for charitable and religious purposes, 
and the remaining two-thirds, after payment of debts, 
the h:xecutor was to pay to the Testator’s heirs, male 

and female, and salary-holders, in certain proportions 
as therein mentioned. 
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sued 6 - '*53 The decree-holder 

case of an liable, as in 

decree La J'''’'"'''' Committee, reversing the 

holder to h w ‘’““h- was on the decree. 

the ReLLmr ‘he operation of 

hat the rim K h.m.tat.ons ; and (2) in the absence of such evidence, 

conseLuentirthLLh L-*-' P"' Possession, and 

sOnsequently that the suit was barred by «e„. Reg. in, of 1793, 

theL'^'is’nL c’ 'c “f ‘hat Regulation, that 

«rand one Vh" l'“" ‘r*'" '‘'‘‘hning under fn execution 

aa e and une who claims under an assignment or conveyance. 
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At the date of the execution of the deed of gift, 
the Soorjapoor Zernindary was under attachment, 
and collections were made by a Surburakar. 

After the death of Rajah Deedar Hossain^ the 
Appellant entered into possession of the entire estate. 
But three of Rajah Deedar Hossain's Sons and four 
of his Daughters, for some time disputed the validity 
of the deed of gift and Will, and threatened to act 

in opposition to the terms thereof by taking possession 

> 

of Rajah Deedar Hossain's property. The Appel- 
lant, in consequence of such disputes, instituted a 
summary suit under Act, No XIX. of 1841, for the 
protection of the property ; and on the 19th of 
November y 1842, the Judge of the Civil Court of 
Zillah Purneah ordered that the Appellant should 
give security, which he did, and was put into posses- 
sion of the property. 

During the pendency of the summary proceeding, 
Bahadoor Hossain^ on the igth of December^ *841, 
presented a petition in support of the validity of the 
deed of gift and Will, and he and the three other 
younger Sons and the five Daughters of Rajah 
Deedar Hossain^ received from the Appellant their 
allowances, in accordance with the terms of their 
Father’s Will. 

On the 16th of Assar, 1254 Moolky (July, 1846), 
Hahadoof Hossain executed a money Bond, to secure 
to Lukkee Saho and Doulut Saho, Bankers, the sum 
of Rs. 5,400, with interest, and Ranee Kheeroonessa 
(the Widow of Rajah Deedar Hossain) executed to 
Lukkee Saho and Doulut Saho, a security Bond, by 
way of suretyship, for payment by Bahadoor Hossain 

of that sum. 

Lukkee Saho and Doulut Saho, some time after- 
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wards instituted a suit against Bahadoor Ifossatn and 
Ranee Kheeroonessa on these Bonds ; and on the 
i8th of November, 1847, a decree was made against 
them for the payment of the sum of Rs. 6,168, prin- 
cipal and interest. 

Fhe decree-holders took proceedings in the suit for 
the purpose of realizing the amount decreed to them 
by attaching and selling what was alleged to be the 
right and interest of the surety, Ranee Kheeroonessa, 
in the Soorjapoor zemindary, as W'idow of Rajah 
Deedar Hossain. I'he Appellant, how^ever, sub- 
mitted a petition of objection in the suit, staling that 
by reason of the deed of gift and Will, the Ranee 
had no interest in the zemindary besides her allow- 
ance under the Will, and objecting to the attachment 
and contemplated sale: and an Order was, on the 
6th of January, 1852, passed by the Principal Sudder 
Ameen of Zillah Purneah, to the effect, that inas- 
much as no share of the Ranee had been found to 
exist, it could not be properly sold ; and it was 
ordered, that the property which had been attached 
should be exempted from sale. 

Against this last-mentioned Order the decree-holders 
appealed to the Sudder Dewanny Adawlut at Calcutta ; 
and on the 2i5t of April, 1852, it was ordered by 
that Court, that the Order of the Principal Sudder 
Ameen of Zillah Purneah be reversed, and a copy ol 
the proceeding, with a direction, that, according to 
the request of the Petitioner’s decree-holders, the 
rights and share of the judgment Debtor, whatever 
that be, in the property attached, be sold by auction. 

On the 3rd of March, 1853, an auction sale, in 
execution of the decree of the i8th of November, 
1847, was held of the right and share of Bahadoor 
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Hossain, and at such sale one Motee Lall became the 
Purchaser for the price of Rs. 4,025; and subse- 
quently, on the 17th of June, 1853, a Bill of Sale of 
his share in the Pergunnah Soorjapoor was made, 
and on the 5th of October, 1858, Motee Lall, by 
deed of that date, in consideration of Rs. 20,000, 
transferred to the Respondent what he had purchased 

at the auction sale of the 3rd of March, 1853, with 
mesne profits. 

On the 1 8th of February, 1859, more than twelve 
years after the date of the Bond given by Bahadoor 
Hossain to Luckhee Saho nnd Doulut Saho, the Re- 
spondent instituted the present suit against the Appel- 
lant and other Defendants (the heirs of Rajah Deedar 
Hossain), for possession of 1 anna, 13 gs. \ c. 1 kL 
of the entire Pergunnah Soorjapoor, with mesne 
profits. 

The Appellant, by his answer, denied the Respon- 
dent s right, and pleaded that the suit was barred by 
limitation ; and the other Defendants (co-heirs of 
Rajah Deedar Hossain), by their answers, also denied 
the Respondent’s right to sue them, admitting the 
validity of the deed of gift and Will. 

The Principal Sadder Ameen to the Ziilah Court 
of Purneah, Abdool Azeel, gave judgment on the 2nd 
of October^ i860, as follows : — “ From the date of the 
Bond upon which a suit was preferred against Baha- 
door Hossain, and a decree obtained, after the lapse 
of twelve years and some months, this suit has been 
instituted, and there is no doubt that at the time of 
the execution of the Bond, Bahadoor Hossain was of 
years of understanding and of full age ; and from a 
copy of a petition of Bahadoor Hossain, it is evident 
that Bahadoor Hossain, in accordance with the Was^ 
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seeutnamah (Will) of his Father, havinj^ renounced 
his right and share in the zeinindary, has remained 
satisfied with the allowance ; when to the ritrht of 

o 

judgment Debtor, Bahadoor Hossain, in respect to a 
claim to a share in the zetnindary. seeinsr that the 

^ ’ o 

entire zemtndary has been in the continuous |)ossession 
of Enayet Hossain, limitation applies and dismissed 
the suit with costs. 

In dissatisfaction with this judgment, the Respon- 
dent appealed to the Sadder Dewanny Adaivlut at 
Calcuttci. The appeal came on for hearing on the 
13th of April, 1863, before Messrs. Bayiev and 
Catnphell, two of the Judges of the High Court of 
Judicature at Calcutta, and on the same day iudtJ^ment 
was ^iven, reversing the decree as to the opera- 
tion of the Regulation of limitations. The judg- 
ment concluded as follows It may be verv much 
regretted that under the old system, rights and 
interests in action, and not in possession, should be 
absolutely sold : but since they have been sold under 

the system then existing, we cannot think that, in the 

present case, the Purchasers are debarred from trying 
their rights by time. We, therefore, order that the 
case he remanded to the Court of original jurisdiction, 
to be tried on its merits.” 
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The facts of the second appeal in no way differed 
from the first, so far as related to the deed of gift and 

Wdl of Raja/i Deedar Hossain, and the possession 
under the summary decree. That suit arose under 
these circumstances : — 

Shortly after the summary Order, a deed of release 
was executed by the five Daughters of Rajah Deedar 
Hossain (including Ruheem Oonissa), and by the 
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Widow, to the Appellant, which recited the execution 
by Rajah Deedar Hossain of the deed of gift and 
Will, and the summary proceedings before mentioned, 
and the Order made thereon, and that liberty to 
bring regular suits was reserved to the heirs of 
Rajah Deedar Hossatn. The release contained the 
following declaration : — We, therefore, having of 
our free will and accord, foregone our claim to a 
share in the inheritance, have agreed to all the terms 
of the Will of our ancestor, and engage and give in 
\\Titing, that we and our heirs, from generation to 
generation, shall receive the allowances inserted in 
the W'ill, as mentioned below, in cash, from the said 
Trustee (the Appellant) and his heirs." At the foot 
of the deed was a detailed statement of the allowances 
referred to in the deed, including the allowance to be 
paid to Riiheern Oonissa^ who received such allowance 
as it became due. 

On the 5th of Kartick^ *255 Moolkee^ Ruheem 
Oonissa executed a money Bond to secure to Luch~ 
mee Put and Motee Lall^ Bankers, the sum of 
Rs. 335. 8a. 

Afterwards, Luchmee Put and Motee Lall insti- 
tuted a suit against Ruheem Oonissa on the Bond, and 
on the 14th of March^ 1850, a decree was made 
against her for the payment of the sum of Rs. 426 
and costs. On the 4th of Aprils 1853, an auction 
sale, in execution of this decree, of the right and 
share of Ruheem Oonissa was made ; and Motee 
Lallf one of the decree-holders, by his Gomashtah^ 
became the Purchaser for the price of Rs. 211.6a., 
which was set off against the amount of his decree. 
Subsequently, on the 17th of May^ 1853, a Bill of 
sale was made to Motee Lally of the property or 
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riglit sold of Ruhectn Oonissa in the Pergunnah Soar- 
japoor. 

No further proceedings were taken hv Motee Loll 
until the 21st of Assur, 1265, when he, hv deed of 
that date, in consideration of Rs. 6,500. transferred 
to the Respondent, Sumecrchand, what he had pur- 
chased at the auction sale of the 4th of April, 185^, 
with mesne profits. 

On the 1st of March, iS5(), Sumeerchand instituted 
a suit against the Appellant and others, being the 
majority of the heirs of Rajah Deodar //ossa/a, for 
possession of the share of Ruhceni Oonissa in Per- 
gunnah Soorjapoor (being 18 2 c.. 2 k), with 

mesne profits. 

The Appellant, by his answer, denied the right of 

the Respondent, Sumeerchand, and pleaded that his 

suit \^ as barred by limitation. The majority of the 

other Defendants, the co-heirs of Rajah Deedar 

Hossain, also put in their answers, denying the right 

of the Respondent, Sumeerchand, to sue them, and 

admitting the validity of the deed of gift and Will. 

Ruheem Oonissa, by her answer, also admitted the 

validity of the deed of gift and -Will, and her own 

acquiescence in the provisions thereof, and the 

receipt by her of allowances in conformity there- 
with. 

The principal issue recorded by the Judge of the 
Civil Court of Zillah Purneah was, whether limita- 
tion has been incurred in the suit of the Plaintiff, or 
not. 

On the 2nd of October, i860, Ahdool Azeel, the 
Principal Rudder A7neen of the Civil Court of Purneah, 
gave judgment in the suit as follows: — “The suit 
which the Plaintiff has instituted for the possession 
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of the rights and share of the Debtor in the entire 

{or iS gs, 2 cs. and 2 kfs. is fully barred 
b\ limitation. Because it is manifest Irom the pro- 
ceedings, dated the 19th of November, 1842, that after 
the decease of Rajah Deedar Hossain, the Appellant 
did, according to the purport of the deed of gift and 
Will executed and delivered by his Father, prefer a 
suit under Act, No. XIX. of 1841, and by a decision 
of the Judge, the Appellant obtained possession of 
the entire ze?nindary, and that possession continues 
up to this day. Upon inquiry from the Pleaders of 
the Defendants, it appears that Rvheem Oonissa is 
older than Rajah Enayct Hossain, and from the date 
of the possession of the Appellant, this suit is pre- 
f( rred after twelve years. And when the claim of 
Ruhecni Oonissa must, in consequence of limitation, 
dismissed, the Plaintiff, who is the representative 
of Ruheem Oonissa, cannot in that event be entitled to 
possession and mesne proceeds of the share. There- 
fore, by reason of limitation, the investigation of any 
other matter is unnecessary. ft is accordingly 
ordered, that the claim of the Plaintiff be dismissed 
with costs.” 

On appeal, the High Court of Judicature at 
CalciRta, consisting of Messrs. Bayley and Campbell^ 
on the 13th of Aprily 1863, gave judgment over-ruling 
the decree of the lower Court on the question of limi- 
tation. The material part of the judgment was in 
these terms : ” It may be very much regretted that 
under the old system rights and interests in action, 
and not in- possession, should be absolutely sold; but 
since they have been sold under the system then 
existing, we cannot think that in the present case 
the purchasers are debarred from trying their rights 
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by time. We, therefore, order that the ease lx* 

remanded to the Court of original jurisdiction, to he 
tried on its merits.'' 

The appeals were trom both these decrees, and as 

the same point was involved, they were directed to 
be heard together. 

There was no dispute about the iacts, the question 
turning upon the operation of the Bengal Regulation 
III. of 1793, sec. 14, as a bar to the suits. 

In both appeals — 
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Mr. lueld^ U-C., and Mr. PontifeXy appeared 
for the Appellant, and 

Sir R. Palmer, Q.C., and Mr. Leith, for the 
respective F^espondents. 

With respect to the first appeal, it was submitted, 
on the part of the Appellant, that Bahadoor Hossain, 
as one of the heirs of Rajah Dcedar l/ossain, had 
not in his lifetime disputed the deed and Will, but, 
on the contrary, had, with a majority of the heirs of 
hajaji Deedar //ossain, accepted the allowance under 
the Will, and that he took no step to set aside the 
summary decision in 1842; that .\Jotee tail having 
had personal dealings with Bahadoor Hossain, was 
acquainted with the fact of his acquiescence in the 
validity of the deed and Will, and, as it would have 
been impossible for him to bring a suit against the 
Appellant with any chance of success, the transfer by 
him to the Respondent was resorted to. That more 
than twelve years had elapsed from the date of the 
Bond before the institution of the suit, without any 
proceedings being instituted or claim made against 

Bahadoor Hossain or any persons claiming under hi m 
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in respect to Rajah Decdar HossairC s estate ; and, as 
to the second appeal, that Ruheem Oonissa had also 
confirmed tlie provisions of the deed of gift and Will, 
and accepted her allowance under the Will, and that 
more than twelve years had elapsed from the date of 
the judgment in the summary proceedings in which 
Ruheem Oonissa was a party, and from the date of 
her confirming the deed and Will, before the institu- 
tion of the suit. 


For the Respondents it was contended, that the rule 
laid down by the Courts in India, in giving effect to 
th(‘ Regulations of limitation, was that when fraud is 
chanred, the period of limitation is not reckoned from 
the time when it is committed, but only from the time 
when it was discovered ; and that the period of 
twelve years, prescribed by Ben. Reg. III., 1793, 
sec. 14, had not expired when the present suit was 
brought, inasmuch as the Respondents were, from 
“ good and sufficient cause, precluded from redress,” 
as the Appellant had acquired and held possession of 
the immovable property of his Father, Rajah Deedar 
Hossain, by “fraud or other unjust or dishonest 


means,” and therefore, under Ben. Reg. 11 . of 1805, 
sec. 3, the Respondents were entitled to the extended 
period of sixty years ; that the Appellant had not held 
“ quiet and unmolested possession ” of the estate 
during a period of twelve years antecedent to the claim 
being preferred in a competent Court, so as to bring 
him within the exception contained in Ben. Reg. II. of 
1805, sec. 3 cl. 3, or to authorize the Court to apply 
the twelve years rule of limitation, and lastly, that, 
being decree-holders at an execution sale, the Regu- 


lations did not apply. 
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Judgment in both appeals was delivered by— 

The Right Hon. The Lord justice Sklwvn. 

These are appeals from the decision of the 
High Court, which has reversed the decision of the 
Court below, and has in substance Iteld, that the 

Regulations of limitation does not apply to this 
case. 

It appears that the property in question is claimed 
under a deed of gift, which applies to one-third of 
it, and under a Will, which applies to the remaining 
two-thirds. Very shortly after the death of the 
Testator, which took place in the year 1841, and 
inconsequence of disputes which had arisen in the 
family with respect to the validity of the deed of 
gift and the validity of the Will, proceedings were 
instituted, which resulted in a decree, not of a (inal 
character, but which was made in the presence of all 
the parties on the 19th of November, 1842, and under 
which the eldest Son of the Testator was put in 
possession of the property, in which, he has remained 
ever since It would thus appear to be beyond doubt, 
that the Regulations, at all events, commenced to run 
from the igth of November, 1842, and it is, there- 
fore, incumbent upon those who have taken these pro- 
ceedings, under the plaint hied on the i8th of Feb- 
ruary, 1859, to show some circumstances which would 
take the case out of the operation of the ordinary 
rule, much more than twelve years having elapsed 
between those two dates. 

Now, the claim which is hied is not, as has been 
argued at the Bar, a claim founded upon the notion 
of the person under whom the Claimant claims being 
a cestui qui trust of the eldest Son, under a deed 
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or Will, but a claim under an intestacy distinctly 
alleging the Mahommedan law, and praying for the 
division of the estate of an intestate under that 
Mahommedan law, and a specific claim of the share 
to which the person under whom the Plaintiff 

claimed, would have been entitled in the case of an 
intestacy. 

In answer to that, the Regulations of limitation 
is set up. It appears, that the particular person 
under whom the Claimant in the first of the appeals 
now before us derives his title, although he was an 
infant at the time when the suit of 1841 was insti- 
tuted, and when the petition, which has been referred 
to was filed by him in support of the deed of gift 
and of the Will, became of age in the year 1842, 
and before the date of the decree, and he must be 
taken to have had full cognizance of all the facts and 
matters which were in dispute at and after that time. 
Although a second suit was instituted by other mem- 
bers of the family in the year 1852, it does not 
appear that in the subsequent proceedings any new 
questions have been raised, or that any new facts 
have been elicited, or that any new discovery of 
any fraud has been made ; and their Lordships 
are of opinion, that there has not been in this case 
any such discovery of fraud as can be held to have 
postponed the operation of the Regulations of limita- 
tion. 

There is another point which appears to have been 
taken by the learned Judges of the High Court, and 
which seems to have been founded on the supposition 
that there was some distinction to be made in favour 
of a person claiming under an execution sale, as 
contradistinguished from the representatives of any 
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person claiming under an ordinary assignment or 


conveyance 

In the opinion of their Lordships, there is no 
foundation, in principle or authority, for any such 
distinction: but the person who comes here as the 
Plaintiff, and who is the Respondent in the first appeal, 
must stand in the same position as Bnhndoor would 
Imve stood, if he had been the Claimant, and as the 
Daughter would have stood in respect to the other 
share, if she had been the Claimant. With respect 
o both of them, the Daughter was of age at the 
time of the proceedings in ,842; the BahaJoor 
ossain, became of age in , 842 ; and they have had 
full notice of all the facts. Their Lordships have 
a ready said, that there has been no subsequent dis- 

rovery of any fraud, nor indeed, as far as appears 
any new matter whatever brought in issue betw<-en 
these parties, beyond that which was raised in the 

procee lings in ,841 and 1842. The learned Counsel 
who argued the case on the part of the Respondents 
tj been unable to produce any authority in support 
of any such distinction as has been • supposed to exist 
between a person standing in the position of a 
Claimant under an execution sale, and a Claimant 
under any other conveyance or assignment. 

It appears, therefore, to their Lordships that in 
his case the time must be taken to have begun to 

run, at all events from the date of the decree on tb 
tions i„ the Reg„|a,i„„, 

rih" ‘he Zillah Court were 

right, and that the High Court ought to have dis 

missed the appeal from that decision with costs. 
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It is admitted, that the second appeal now before 
their Lordships, raises precisely the same questions 
as the first. 

The Order, therefore, which their Lordships will 
humbly recommend Her Majesty to make, will be 
to reverse the decisions of the High Court, and to 
declare that that Court ought to have dismissed the 
ap[)eals h(‘fore them with costs. We think that the 
costs of both these appeals should follow the event. 


Radha Jf.ehun Moostim-fv ... Appellant; 

A N I J 

Takamonkf Dossff ... ... Respondent 


On appeal from the Hi^h Cotirt of yudicature at 

Calcutta. 


■ 23rd Feb., 
1869. 

Under the 
terms of a 
Soluhnamah 
Comprdmising 
a suit brought 
to obtain pos 
session of a 
share in a 
family an- 
cestral estate, 
it was pro- 
vided {inter 

alia)t that S., 
the elder Bro- 


HERE were two appeal, in this case from decrees 
of the Hieh Court at Calcutta. 

O 

The Appellant and Surhessur were Brothers, and 
the question involved in the first of these appeals, 
was the right of the Respondent, as representing her 
deceased Husband, Surhessur ^ to sue out execution 
under a decree made by the Court sanctioning a 

o Present : — Members of the Judicial Committee — The Right 
Hon. Sir James William Colvile, the Right Hon. the Lord 
Justice Sehvyn, and the Right Hon. the Lord Justice Giffard. 

/t The Right Hon, Sir Lawrence I eel. 


in consideration of the rents of a specified part of the family 
estimated to cover the expenses, perform the 5 AeAa (wor^ip of the 

family Idols) and other religious ceremonies for the family. This com- 
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Soluhnamah, compromising a suit, respecting the 
ancestral estate, and allotting the rents of part of 
the family estate to Surhessur for the performance 
by him of the Deb Sheba (worship of Idols) of the 
family. Surbessur claimed possession and mesne 
profits of such estate in consequence of the Appellant 
keeping him out of possession of the share so assigned 
to him for the religious observances. The Appellant 
contended, that Surbessur had not (lerformed the 
trusts in performing the worship of the Idols for him. 

The second appeal was brought against a decree 
of the High Court made in a suit by the .\ppellant 
against Surbessur for damages by reason of the non- 
performance by him of the Deb Sheba for the Appel- 
lant. In this decree the Court refused the Appellant 
leave to cross-examine the Defendant, whom the 

Appellant had called as a witness to support his case, 

and dismissed his suit as the Court considered he 
had no right of action. 

these appeals arose under the following circum- 
stances : — 
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Plaintiff’s^ witnefses having faihd t the family worship, the 

Defendant as a witness wlmmvl e d * tiamagett, he called the 
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Plaintiff had sustained no damage r '* *'’a‘ ‘he 

of action. tamed nodam,>geor had, in the circumstances, a right 
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On the 1 2th of March, 1850, the Appellant 
instituted a suit in the Court of the Principal Sudder 
Anieen of Zillah Nuddea against his elder Brother 
and Guardian, Surbessur, and against Lucky Doss 
Mitter Moostuffy, the Son and heir of another 
Brother, Cassissiir Mitter Moostuffy, and thereby 
sought to obtain [)ossession of his share of the 
ancestral property, and the mesne profits during the 
period of his minority. At that time there were 
other suits pending between the same parties, and 
ultimately a compromise was entered into and a 
Soluhnamah executed on the 24th’ of August, 1853, of 
the matters in litigation. The fourth article of which 
provided, that Surbessur should perform at his own 
expense the Deb Sheba (worship of the Idols), and 
other religious ceremonies for the three, the costs of 
which was fixed at Rs. 2, goo a year, and that, in 
consideration of his so doing, he should hold posses- 
sion for his life of a specified part ol the joint pro- , 
perty estimated to produce that amount. This com- 
promise received the sanction of the Court on the 
24th of August, 1853, and it was ordered, that both 
parties should carry out the terms of the compromise. 

It appeared that, in respect to the family worship, 
this part of the compromise was not carried out, 
and, in i860, Radha Jeebun obtained an Order 
for the execution of the decree of the 24th of 
August, 1853, against Surbessur, for failure in com- 
plying with the terms of the compromise in other 
respects. Surbessur alleged, that he had never re- 
ceived possession of the property set apart by the 
deed of compromise to answer the expenses of the 
Deb Sheba, and claiming a right to set-oflf the mesne 
profits of this property against Radha Jeebun's judg- 
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nient, and prayed that tlie execution of the decree 
might be stayed. ()„ the 13th of the 

Principal Sudder Ameen considered these ol)jections, 
and ordered tliat the execution sought for by Radha 
Jechun should be carried out, and declared that 
Sicrbessur was at liberty to take out execution for 
the recovery of any amount that might be due to 
him under the decree. Accordingly, on the 20th of 
July, i860, Surbessur filed a petition in the Court of 
the Principal Sudder Amecu of Nuddea, praying for 
possession of the property, and that the mesne profits 
from the date of the compromise might be set ofl 
against Radha jeebun's judgment. Ry another peti- 
tion, filed on the 18th of ////<r,«Mollowing, 

alleged the amount to which he was entitled to be 
Rs. 9,463, per annum, with interest. As this amount 
exceeded the amount due to Radha jeebun under his 
judgment, Surbcsstir, on the 27th of August following, 
prayed that the balance might be realized by attach- 
nient and sale ol R.cidlta jeebun s property. 

Notice of this application, and requiring him to 
bring forward his objections, was served on Radha 
Jechun, who filed his petition of objection, and alleged 
that Surhessur had not performed the Objector’s 
share of the family religious rites and ceremonies, 
in consequence of which, the Objector had to defray 
them at Ins own expense, and consequently that 
Surhessur, not having performed his part of the 
compact, was not entitled to call upon the Objector 
to perform his part. Surhessur answered, that he 
had performed a part of the worship of the deities 
111 accordance with the terms of the compromise, and 
was prevented from performing the residue by the 
want of the necessary funds, Radha Jeebun having 
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kept him out of the lands assigned for that purpose. 
1 he Principal Siidder Ameen at Maherpore^ to whose 
Court the case had been transferred, by a proceeding 
of the 29th of November, 1861, admitted Surbessur's 
claim, and directed that execution should proceed as 
prayed, on the ground that the Order of the Prin- 
cipal Siidder Ameen of the 13th of July, i860, was 
conclusive as to his right to obtain possession of the 
lands and the mesne jirolits claimed. 

Radha 'Jeebun appealed from this Order to the 
High Court at Calcutta, but on the 30th of August, 
i8b2, that Court, consisting of Mr. Justices Steer 
and Morgan, dismissed the appeal, on the grounds, 
iirst, that as the decree confirming the terms of the 
compromise had not been complied with, ihe Court 
had power to put the decree in force ; second, that 
the alleged breach of trust could not be inquired 
into in this proceeding, but that the Appellant could 
prefer his claim in a regular suit ; and, third, that 
as Surbessiir liad not been put in possession of the 
lands, he was entitled to mesne profits. 

Nothing further took place until the igth of May, 
1864, when Taramonce Dossee, the Widow of 
Siirbessur, who had died in the interval, filed a peti- 
tion, asking for a revivor of the execution case, and 
to recover the mesne profits and interest from the 
date of the compromise, amounting to Rs. 16,575.2.6. 
Radha Jeebun filed objections to this petition, and 
Taranionee Dossee put in her answer, in which she 
alleged, that the Order of the Principal Sudder 
Ameen of Maher pore of the 29th November, 1861, 
and the Order of the High Court on appeal there- 
from, dated the 30th of August, 1862, were con- 
clusive. 
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On the 8th of April, 1865, the case t-.mie on 
before Baboo 'Juggohundhoo Bundopadhya , the 
f^rincipal Sudder Ameen of Zillnh Nuddca, who 
decided that the Orders relied on by Tarainoncc 
Dossee were final, and overruled Radha Jecbun's 
objections, with costs. 

Radha Jeebtin appealed against this Order on the 
following grounds: — First, that Surbessur, the late 
Husband of the Applicant for execution, having been 
a mere Trustee for the entire family, with respect to 
family worship and other charities, and the properties, 
wasilat of which was claimed, having been agreed to 
be left in his hands only in the character of a Trustee, 
and she not being the representative of her late 
Husband as regarded the matter of the trust, was 
not entitled to claim icasilut with respect to the 
property. Second, that the main question which 
w^as before the High Court on the former occasion 
was, whether her late Husband was entitled to take 
out execution at all, therefore, any opinion pro- 
nounced with respect to the other points could not be 
considered as conclusive between the parties. Third, 
that there being no provision in the ruffanamah for 
wasilat, as admitted by the High Court in its judg- 
ment of the 30th of Aiigust, 1862, the mere declara- 
tion by it on that occasion, that wasiiat was realizable 
in the shape of damages made, as the same was in 
the execution department, whose legitimate province 
w'as to interpret the decree as it stood, could not have 
the legal effect of supplementing the decree itself. 
Fourth, that there being no provision for interest or 
wasiiat in the decree, and the High Court having 
pronounced no opinion on that point on the former 
occasion, the Lower Court is w'rong in awarding the 
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;>ame, under an erroneous impression that all the 
points m dispute between the parties have been 
settled by the High Court's judgment of the 30th of 

1862; and, lastly, that there being cross 
decrees between the parties, the same ought to have 

been allowed to be set off. under the provisions of 
section 209 of the Code of Procedure 

. '“S’ "" heard 

by the Hrgl, Court. The judgment of the Court 

consisting of Messrs. Loch and Glover, after stating 
the facts of the case, proceeded as follows 
1C Inncipal Suddcr Amcen has allowed the 
U idow of Surbcssur to take out execution against 
the judgment Debtor, on the ground that, as re- 
presentative of her Husband, she is entitled to his 
property. 1 his Order would, under ordinary cir- 
cumstances, be correct, but in the present case the 
rmcipal Suddcr Amecn appears to us to have 
altogether ignored the special point at issue. He 
assumes, that the objections regarding the alleged 
breach of trust on the part of Surbessur were disposed 
of by the High Court in the latter’s favour ; but this 
IS not the case, this Court simply decided the general 
principle, that a person dispossessed unjustly was 
entitled to recover not only possession, but mesne 
profits likewise; it did not take into consideration 
the special grounds of the Widow’s present claim. It 
declined to go into the question, and referred the 
parties to a regular suit. The point, therefore, as to 
whether Surbessur did or did not expend the endow- 
ment money in the services of the Idols is still 
undisposed of. In the present case, it is manifest, that 
the judgment Creditor, in order to take out execution 
against her late Husband’s Brother (one only of the 
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two appears to have resisted the Widow’s demand, 
the other having paid his qtwta), must show, that 
during the time of his alleged dispossession, lie kojit 
up the religious services out of his ow n funds. On 
no other supposition can the Widow have any claim. 
Sui'hessur had no right to tlie (mdowment moneys 
personally, he was a mere Trustee hound to expend al! 
that he received in the service of the Idols, and if for 
any reason the whole, or any part, of those moneys 
remained unexpended, the surplus would not heloiur 
to Surhessur's estate, but lo (he eiiflow ment. Now, 
we can lind no proof whatever on the record, that the 
services of the Idols were kept u|) Iry Suyhcssur out 
of his own resources, it is a mere plea advanced by 
the judgment Creditor, but unsupported bv any evi- 
dence whatever. The circumstances of the case 


have been so altered since the High Court’s decree, 
that we find it impossible to give the judgment 
Creditor the benefit of it. That decree proceeded 
entirely on Siirhesstir' s right to recover jiossession of 
the lands. At tlie time it was passed, Surhessur had 
that right, but his Widow is not in the same position. 
The right was personal to the Husband, as Tru.stee 
of the endowment, and did not descend to his heirs. 
The Widow can neither execute the decree for pos- 
session nor for ivasi/at, as the usufruct of the land 


would be the property of the endowment. As it 
stands, the decree, so far as she is concerned is 
absolutely unfructuous. Under these circumstances, 
we have no alternative but to decree this appeal with 
costs on the Respondent, and reverse the Order of 
the Principal Sutider Ameen. It is still open to t\v 
Widow to show, in a regular suit, that during the 
time of her Husband’s dispossession, he, notwithstand- 


1869. 

Kauha 

Jfkui’n 

Moostukfv 

T>. 

Pakamonff 

Dossf 



388 


CASES IN IHE PKIVY COUNCIL 



Radha 


Jekbun 

Moostuffy 


Taramonff 

Dossrf. 


ing the failure of the trust fund, paid the expenses 
of the Idol services at his own costs. If she can 
prove this, she will be entitled to whatever sums 
Stifbesstn' so paid, and can recover them from the 
judgment Debtor.” 

Taf 'ajnonee Dossee presented a petition for a 
review of this judgment, and, with the view of 
proving the payment of the cost of the worsliip by 
Surhessur out ol his own funds, tiled a judgment of 
the High Court delivered on the 2nd of February, 
1864, and which judgment is the subject of the 
second appeal liereinafter mentioned. 

This petition was admitted, and on the loth of 
January, 1866, the High Court, consisting of Messrs. 
G. Loch and F. S. Glover, after observing that they 
were not satisfied that the new evidence tendered 


ought not to have been within the Petitioner’s know- 
ledge at the time the case was heard in appeal, never- 
theless decided to admit tlie evidence, and held, that 
that judgment was decisive on the question of payment 
of the cost of the family worship by Surbessur, and 
amended their previous judgment by affirming the 
Order of the Principal Judder Ameen of the 8th of 

April, 1865. 

I’rom this decision the first appeal was brought. 

. The suit out of which the second appeal arose, 
was instituted by Radha Jeebujt in the Court of the 
Principal Sudder Atnee^i of Zillah Hooghly, the 
plaint disclosed the same facts, and the Plaintiff 
sought to recover Rs. 966. 10. 8 per annum, being 

one-third of Rs. 2,900, as stipulated in the deed of 
'^compromise, as the cost of the Deb Sheba, and other 
ceremonies, which he had been compelled to perform 
at his own expense, contrary to the terms of the com- 



ON APPEAI. FROM THE EAST INDIES. 




promise. This sum, for the nine years during which 

he contended Surhessur had left Raii/ia Jeebun's part 

of the ceremonies unperformed, amounted, with inte- 
rest, to Rs. i2,;^88. io. q. 

Surhessur, in his answer, submitted, first, that as 
Radhn Jeebun's objections had been di.sallowed by 
the Principal Sudder Ameen of Maherpore on the 
29th of November, i86r, he was no longer entitled 
to insist upon his present claim ; and, secondly, that 
there was no mention in the compronii.se rendering 
him liable to pay the expenses of any ceremoni«-s per- 
formed by Radha Jeebun, under the existing circum- 
stances. Surhessur also alleged, that jointly with 
I'is co-sharer. Lucky Doss Moostuffy, he had regularly 

performed certain family religious ceremonies which 
ne specified. 

The Court fixed the following i.ssue " Accordino- 
to the terms of the Soluhnamah (deed of compromiser 
can the Plaintiff get the amount claimed or not 

The Defendant called three of his seryants as 
^yltnesses, who deposed, that after the deed of com- 
promise, Surhessur solely performed the whole of the 
religious ceremonies specified therein for one month, 
and that subsequently Surhessur and Lucky Doss 
Moostuffy had jointly performed their share of the 
ceremonies, and that Radha Jeebun had performed 
h.s share separately at his own expen.se. The Appel- 
ant examined one witness, whose eyidence failed to 

r his case. The other witnesses summoned 

or e laintiff did not appear, and he filed a 
petition praying tha, the case might be decided by 
-summoning the Defendant in person and taking his / 
deposition. The Defendant was. accordingly Lm- 
moned, and was asked by the Court the following 

question The Plaintiff has made a claim to get 
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money for the performance of rites anti ceremonies 
relating to his share of the Deb Sheba^ together with 
interest, whether the same is justly due by you or 
not ?” The Defendant answered ; — “ In my opinion 
the Plaintiff's claim is not due by me. I am not 
liable for the claim.” 

The I^laintilT then submitted that he had not in- 
tended to abide bv the answer of the Defendant, and 
asked leave to cross-examine him. The Principal 
Suilder Amecn, Nazirooddecn, refused to put any 
further cpiestions to tlie Defendant, or to allow any to 
he put on behalf of the Plaintiff, and, on the ground, 
that there was no proof of the Plaintiff’s claim, and 
that his claim had not been proved from the deposi- 
tion of the Defendant, dismissed the suit with costs. 

From this decision the Appellant appealed to the 
High Court of Judicature at Calcutta, and Surhessur, 
having died before the hearing, Taramoncc Dossee, 
his Widow, was made Respondent in his stead. 

The appeal came on for hearing on the 2nd of 
February, 1864, when the Judges, Mr. Morgan 
and Sumhhoonath Pundit, although disapproving, 
as the judgment stated, of “ that portion of the case 

) O 

which has resulted in the Defendant coming into Court 


and giving a statement without any cross-examina- 
tion or without any other question being asked him 
by the Court,” and admitting, that in some respects 
the investigation was not full and satisfactory, never- 
theless dismissed the appeal and affirmed the decision 
of the Lower Court with costs, on the ground, 
that the remaining evidence, in the absence of the 
Plaintiff’s witnesses, and of the evidence of the 
^ Defendant on which he relied for his proof, failed, in 
their opinion, to support the case. And the Court 
{urther declared, that it seemed to them doubtful. 
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under the terms ol the Order, whellier even if tin* 
Plaintiff had shown an expenditure hy him oti account 
of the family worship he could, under tlie circum- 
stances, have brought a suit against tlie Defendant 
to recover the money so expended. 

Against this decision the second appeal was 
brought. 

As the Respondent did not appear in either appeal, 
the same were heard together ex parte. 
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Mr. Cave for the .Vpijellant, in botli appeal.s. 

In the lirst appeal, he contended, tliat the original 
judgment of the High Court was right, as although 
the Order of the 30th of August, i 86 j, was final, 
the Respondent, T aramonce Dossee, was not entitled 
to the execution sought for, except on proof that 
her Husband, Surbessur, had performed the religious 

rites for him at his own expense, and that no evidence 
of that iact was given ; and, 

In the second appeal he submitted, that there had 
been a miscarriage of justic^, as the Appellant was 
entitled to cross-examine the Defendant, and to |3ut 
to him all such questions as were material to the issue 
raised between the parties, although the Plaintiff’s 
claim was sufficiently proved from the other evidence. 

The Right Hon. Sir James W. Colvile. 


Their Lordships are of opinion, that no ground 

has been laid for prolonging this unfortunate litiga- 
tion by the allowance of these appeals. 

It is unnecessary to state the earlier proceedings 
in the first suit. It seems sufficient to begin with 
the Order of the 30th of August, 1862, which Mr. 
Cave has admitted to be final. By that Order \t ' 
was held, that Surbessur has established his righ; to 
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take out execution for the mesne profits claimed by 
hi[n, as well as for the possession of the land included 
in the fourtii article of the compromise ; and that it 
was no bar to his execution that it had been alleged 
that lie had broken trust, inasmuch as he had not 
carried out the terms in accordance with which it 
was agreed that he should hold possession. 

'Fhis Order was neither the sudject of appeal, nor, 
in their Lordships’ opinion, could have been success- 
fully made so. There is no ground, as it appears to 
them, for saying, that the proof of the performance 
of the religious ceremonies was a condition precedent 
to the enforcement of the claim for the rents which 
tlie fourth article of the compromise gave to Sur- 
bessur. And without inquiring, whether many of the 
points which are now taken might not have been 
raised in the litigation which led to the Order in 
(juestion, or are concluded by it, it is sufficient to 
state, that its effect was, that as between the two 
Brothers, Surbessur was entitled to take out the 
execution which he claimed to take out, and that the 
Respondent, if he had any claim by reason of the 
non-performance of the religious ceremonies, or any 
other breach of the agreement, was bound to prefer 

that claim in a regular suit. 

In anticipation of that Order, the younger Brother 
(the Appellant) had commenced the suit out of which 
the other appeal has arisen. It will be convenient 
to consider the nature of that suit, and the right of 
the party to have the decree that has been made in 
it reversed or altered, before we proceed to the sub- 
sequent proceedings in the original suit. 

The suit which was so instituted was not exactly 
mch a suit as that suggested by the judgment of the 
36J1 of August, 1862. What the Judges of the 
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High Court said was, that if the Appellant, on tlie 
ground of any breach of agreement, claimed a right 
to dispossess the Respondent’s Husband, Surbcssur, 
he might prefer that claim in a regular suit. But 
the suit really instituted was of this nature. It was a 
suit in which the party alleged, that by reason of the 
non-performance by Surbessur of the duty which he 
had undertaken under the fourth article of the com- 
promise, he, the Plaintiff, had been compelled to per- 
lorm certain religious ceremonies at his own cost, and 
that he had a right of action over against Surbessur 
for the moneys expended in the performance of those 
ceremonies. It was, therefore, essential, in such a suit, 
that he should show that he really had that right of 
action ; that there not only had been the breach of 
duty alleged, but that by reason of it he was entitled 
to recover the damages which he had sustained from 
his Brother. And he had, of course, to prove the 
amount of those damages. 

Now, as to the proof of the damages, that failed 
altogether. He produced only one witness, who 
proved nothing ; he called the Defendant, who 
denied generally that the claim was well founded. 
Upon that the Judge of first instance made a decree 
against him, and dismissed the suit. 

The case was carried, by appeal, before the High 
Court, and they affirmed the decision. They remarked 
on the miscarriage of the Judge in refusing to allow 
the Plaintiff to cross-examine the Defendant when 
called, and their Lordships fully concur in the pro- 
priety of that censure. Nevertheless, if the De- 
fendant had been cross-examined, all he could have 
proved would have been so much of the Plaintiff’s 
case as rested on the performance of the religious 
ceremonies, and by possibility, though that was ''hot 
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very probable, the cost to which the Plaintiff had 
been put in the performance of them; but that, in 
their Lordships’ opinion, would not have made out 
that he had any right of action. For the existence 
of that right ol action you must go back to the 
original compromise, and, in their Lordships^ opinion, 
the Plaintiff had wholly failed to prove that he had 
such a right of action, because, upon the compromise 
and the acts of the parties, the case stood thus ; — 
1 he compromise gave certain lands, and the rents of 
those lands, to the elder Brother, coupled, we may 
admit, with the performance of a trust, but a trust of 
that nature which is constantly vested in the manag- 
ing or elder Brother of a Hindoo family, a trust 
which implies some considerable beneficial interest. 
If the non-performance of that trust, or the non-per- 
formance of those ceremonies, could, by any possi- 
bility, give such right of action to the Appellant as 
that asserted in his suit, it surely was necessary for 
him to show that it was not by reason of any default 
on his part that the non-performance of the trust 
took place. 

Now, the undisputed facts of the case are, that the 
younger Brother did not perform his part of the 
agreement, that he retained his share of the rents of 
the land ; and that the elder Brother was put to take 
out execution under the decree founded on the com- 
promise, in order to get the funds which that com- 
promise gave to him. 

t herefore, it seems to their Lordships, that this 
suit, brought by the Appellant, substantially failed 
upon the ground which is suggested by the Judges in 
their judgment of the 2nd of February, 1864, viz. 
thaivthere was no cause of action at all, and in these 
circumstances it would be unreasonable to send down 

\ 
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that case for a new trial, because the Jutl^c did 
not allow the cross-examination of a witness, whom, 
moreover, by reason of his subsequent death, it is 
now impossible to examine. 

These observations, therefore, dispose of the 
second appeal, and I now revert to the proceedings 
in the original suit. Stirhessur died pending the 
second suit, and without having taken out (‘xecution 
under the decree of the '^otli of iSb’. Ilis 

Widow then ajiplied to takt* out (‘xecution, and as 
she merely sought to take out execution for tliat 
which had been adjudged to belong to her Husband, 
and was, therefore, part of his estate, there seems no 
ground whatever for disj^uting her right, or imposing 
upon her the obligation of proving something which 
SurhessuK had not been called upon to prove. 

The f^rincipal Siidder Ajueen seems, therefore, in 
their Lordships opinion, to have taken a right view 
of the question. He overruled the objections to th(‘ 
execution, which had been urged by the Appellant. 

Th(‘ case then went by appeal to the High Court, 
and two of the learned Judges of that Court then 
took the view which I have just alluded to as being, 
in their Lordships’ opinion, erroneous, saying that 
she could not stand in her Husband’s shoes : that it 
lay upon her to prove, that Surbessur had actually 
expended his own moneys in performance of the cere- 
monies, and they, therefore, in the first instance, over- 
ruled the Order and judgment of ihe Principal 
Sudder Ameen, There was, then, an application for 
review before the same learned Judges; and upon 
their being referred to the decree in the other sui, 
and to some additional evidence, but principal^ to 
the decree in the other suit, they came to/ie con^ 
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elusion, that the Widow must be taken to have estab- 
lished, chiefly, if not wholly, by that decree, that of 
which they had required proof from her, viz. that 
Surbessur had expended his own moneys in the per- 
formance of the ceremonies, that, therefore, their 
former Order was wrong, and that the final Order to 
be made was, that she should be entitled to issue 
execution, — in fact, to affirm the Principal Sudder 
A?neen's Order. A subsequent Order was made, 
declaring her entitled to interest on the amount for 
which the original execution had been sued out. 

Their Lordships are unable to assent to the rea- 
soning of the learned Judges of the High Court. 
They think, for the reasons which I have given, 
that the original Order, reversing the Principal 
Sadder Ameen' s Order, was wrong; but if that 
Order had been properly made, they would have been 
unable to adopt the reasoning of the learned Judges, 
as to the elTect of the decree in the suit of the 
Appellant, which certainly does not prove that 
Sarhessur expended his own moneys in the perfor- 
mance of ceremonies. The utmost which that de- 
cree can be taken to prove is, that the Appellant 
had failed to show that he had performed separate 
ceremonies upon his own account, or that he was 
entitled to recover the sum claimed in that suit in 
respect of those ceremonies. 

The effect, however, of the final Orders of the 
High Court is to give to the Widow that to which 
their Lordships consider she is entitled ; and, there- 
fore, the Order which they will humbly recommend 
Her Majesty to make is, that both these appeals be 
disnissed, and that the Orders of the Courts below, 
which are the subjects of them, be affirmed. 
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First appeal. 

The Collector oe Madura .. Apt>cllant, 

AND 

Moottoo Ramalinga Sathupatiu' Respondent. 


Second appem.. 

Anandai, alias Ranee Kunjara Na-"^ 

CHEAR and Mangalaswara Na- \ Appellants, 

CHEAR j 

AND 

Ranee Parvata Vardani Nachear.^ 

Moottoo Ramalinga Taver. and Respondents. 

The Collector of Madura . j 

Third appeai.. 

Ranee Parvata Vardani Nachear Appellant, 

A n d 

Anandai, alias Ranee Kunjara Na-"] 

CHEAR and Mangalaswara Na- \ Respondents."^ 

CHEAR ... J 

On appeal from the High Court of Judicature at 

Madras. 

T HESE appeals were brought from a decree of the 26th. 27th, 

High Court, made in two suits, the one broup-ht bv ^ 

^ Feb. 1868. 

* Present Members of the Judiciid Committee— The Ri^ht 
Hon. Lord Westbiiry, the Right Hon. I.ord Romilly (Master of tothe*Uw'"f 
the Rolls), the Right Hon. Sir James William Colvile, and the valent in the 
Right Hon. Sir Edward Vaughan Williams. Drdvada 

Assessor : — The Right Hon. Sir Lawrence Peel. the Madras 
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the Appellants in the second of the above appeals, the 
Widow and Daughter of Moottoo Vijaya Raga- 

nadha Sathupathy, a former Zemindar of Ramnad, to 
establish their reversionary right to the zejnindary of 
Ramnad against the first Respondent in the same 
appeal, then in possession of i\\Q semindary ; to obtain 
an annual allowance of Rs. 24,000 for maintenance, and 
to have declared null an adoption made by that 
Rf^spondent as unauthorized, and in prejudice of 
their reversionary rights. in whic h suit the adopted 
Son, and the* ( olha'tor of Madura, were by order of 
the Ih'ovincial C ourt made parties. The other suit 
was brought l»y the Respondent in the first of the 
above ai)|)eals, as tlie adopted Son of Ranee Parvata 
l^ardan/ Nachcar, the first Respondent in the second 
apjieal, and the Collector of Madura, to establish 


Presidency, a Hindoo Widow, not having her Husband’s authority, may, 
if authorized by the consent of his kinsmen, adopt a Son to him. 

What constitutes consent of the kinsmen must depend on the cir- 
cumstances of the family. In a joint family, where by the Hindoo law 
of the District the Widow has only a right to maintenance, if she 
adopts a Son without her Husband's authority, it is necessary, if 
her Husband’s Falh(r is alive, to obtain his perniissic-n, (-r if he is dead, 
the consent of all her Husband's stirviving Brothers; but where the 
Widow takes by inheritance the separate estate of her Husband, then 
the consent of her Husband’s nearest kinsmen is sufficient. 

Exposition of the effect of the doctrines of Hindoo Law contained in 
the Treatises, the .U/Viic.s//.//',/ reeeived in Southern ludio, the Mayurha 
and Knustubha in the Mnhratta Country, and the Daya-Uhd^n in 
as laid down by Commentators and received ns the governing law in 
India, regarding a Widow's right to adopt a Son to her Husband without 
his express authority. 

The ruling in the case of Veera^ermall Pillny v. Narrain Pillay 
(i Strange’s Mad. Cases, p. 121). that it is indispensable, that the 
Widow should have the authority of lier Husband to adopt, examined 
and questioned. 

The diiTy of a Judge administering Hindoo Law, is not so much to 
inquire, whether the doctrine disputed is fairly dediicible from the 
earnest authorities, as to ascertain whether it is one that has been re- 
ceived by the particular School of Hindoo Law. which prevails in the 
District ir which the case arises with which he has to deal, and whether 
such doctrine has been sanctioned by usage ; as by the Hindoo system 
of law clear proof of usage will outweigh the written opinion of text 
writers* 

The quantum of maintenance to be allowed a Widow is peculiarly 
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affirmatively the adoption made by her, and to base de- 
clared illegal a declaration of the Colieclor. that on her 
death the property would escheat to the (jo\‘crninent. 

In the former of these suits the Civil Judge made a 
decree declaring that the reversionary right there 
claimed was not itt the f'lainlitTs, and ordered that the 
Zetnindixr in possession should pa\ maintenance at 
the rate of Rs. 300 per month to the Widow, the first 
Flaintifl, and Rs. 100 |)er month to her Daughter, the 
second Plaintiff; and in the latter suit the Civil judge 
decreed for the Respondent in the first appeal (tin* 
adopted Son), on the ground, that the Zemindar, his 
adopted Mother, had a right to alienate during her life, 
and that the Collector had no right to escheat the 
property of a person whom he admitted to have heirs. 

The Collector of Madura, a Defendant in both suits, 
and Ranee Kiinjara Nachear and her Daughter, the 
Plaintiffs in the first suit, both a|)pealed to the fligh 
Court against the above decrees of the Civil Indore. 
I'Wese appeals were heard logetlier by the High Court, 
and on the i yHi ol .Voirwif/-, 1 864, that Court passed 

decrees dismissing the two appeals, subject to a modi- 
fication, by granting a sum ol Rs. 10,000 to Ranee 
Kunjara Nachear, the first Rlaintifi in the first of the 
suits above mentioned, for her maintenance. I he ap- 
peals to Her Majesty in Council were from these decrees, 
and were brought by various parties in the suits, against 
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within the province of the Court below, nnd there must be strong 

grounds to justify any interference of the appellate Court with 
exercise of such discretion. v^uun wun r.iic 

In the Court below, sworn translations of Sanscrit works little 
known embody, ng H.ndoo Law, as to the custom in the/ different 

on^bv r were admitted and acte.I 

mittee mder^d u". '’“‘l"'. application, the Judicial Com- 

Hiah r ^ such translations to be sent by the Rf.-gistrar of the 

hearing o7[L appeal'."’ “ '^e record , to be used on the 
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the decrees ot the High Court. The Appellant in 
the first appeal being the Collector of Madura^ and 
Ranee Parvata Nacheaty the adopted Mother, the 
Appellant in the third appeal and Respondent in the 
second. The question raised and contested was the 
validity of the adoption of the Respondent in the first 
appeal by the Widow of the last Zemindar y without his 
authority, or, as it was alleged, the consent of his 
kindred and relations. 

The circumstances which gave rise to these suits 
were as follows : — - 

Prior to the year 1795, Moottoo Ramalinga Sathu- 
pathy was the owner of the zemindary of Ramnady 
in the Presidency of Madras, In that year he rebelled 
against the Government, who, in consequence, declared 
his zemindary forfeited. At the time of such forfeiture 
he had a Daughter, Sevagamy NacheaVy and a 
Sister, Ranee Mangalswara Nacheary whose Husband, 
Ramasamy Tevery was then alive. The Government 
by their proceedings, dated the 3rd of Julyy i795» 
determined the succession to the zemindary in 
favour of Ranee Mangalswara Nachear. 

Ramasamy Tevery her Husband, died in the year 
>797) hut on the 14th of Mayy in that year, before 
his death, he and his Wife, Ranee Mangalswara 
Nahceary executed an instrument of agreement to the 
effect, that upon some future occasion, if they had 
no child born to them, they should adopt a Son. 

On the 22nd of Aprily 1803, Lord Clivey by 
virtue of his authority as Governor of Fort St, 
GeorgCy by .a Sunnnd-i-milkeut Istimrary or deed 
of permanent tenure, conferred certain rights, 
jind imposed certain duties, on Ranee Mangalswara 
Naehear, Among such rights was the following 
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power to transfer “ without the previous consent 
of Government, or of* any other authority to wlioin- 
ever you may think proper, either by sale, gift, or 
otherwise, your proprietary right in the whole or 
in any part of your zemindary. Such transfer^ 
of your land shall be valid and recognized l)y the 
Courts and Officers of Government, provided they 
shall not be repugnant in the Mahomedan and 
Hindoo laws, or to the Regulations of the British 
Government.” The Sunnud, after providing for the 
enjoyment and management of the zemindary bv Ranee 
Mangalswara Nachear, concluded in the following 
terms:— “Continuing to perform the above stipuia- 
lions, and to perform the duties of allegiance to the 
British Government, its laws and Regulations, you 
are hereby authorized and empowered to hold in per- 
petuity to your heirs, successors, and assigns, at the 

permanent assessment herein named, the zemindary 
of RamnadR 

Subsequently to the grant by such Sunnud, the Ranee, 
in 1S03, adopted a Son, Moottoo Vijaya Raghanad 'a 
Sathupathy, alias Annasa/ny, hereatter called Anna- 
samy, and by a Will dated the 1 ith of April, 1807, the 
Ranee made provisions, under the powers vested in her 
by the Sunnud, entitling him to inherit her estates 

In 1804, one Chinnasamy, a Nephew of Ramasamy 
Taver, instituted a suit against Ranee Mangalswara 
Nachear, claiming that the privileges of Annasamy 
should be conferred on him, Chinnasamy, by reason 
of his having been brought up from infancy by the 
Ranee's Husband, Ramasamy Taver, which suit ap- 
peared to have been eventually dismissed. 

In 1807, Ranee Mangalswara Nachear died, and was 
succeeded by Annasamy. 
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Subsequently to the Ranee's death, and in or prior 
to the year 1812, disputes ai*bse about the succes- 
sion to the Ranee's estate, and an investigation with 
respect to Annasamy s adoption took place before the 
Collector. In the year 1813, Sevagamy Nachear ^ the 
Daughter of the rebel Zemindar, who had forfeited 
his estate in 1 795, instituted a suit against Annasamy 
in the Provincial Court for the Southern Divi- 
sion claiming the zemindary of Ramnad ; and that 
Court, by its decree, dated the 13th of December, 
1813, adjudged the zemindary to Sevagamy Na- 
chear. Against such decree Annasamy appealed, 
and the Sadder Dewanny Adawlut at Madras, 
by its decree, dated the loth of October, 1816, 
reversed the decree of the Provincial Court, and 


adjudged that the late Ranee was legally competent 
to adopt Annasamy ; that she did adopt him ; and 
that by such adoption she destroyed the presump- 
tive right of inheritance which would appear to 
have been possessed by Sevagamy Nachear at the 
time when the succession to the zemindary was 
determined by the Government in favour of her 
Aunt, the late Ranee, in 1795. This decree was, 
in the year 1828, affirmed by His Majesty in 
Council. Annasamy died in possession of the zemin- 
dary, in the month of February, 1820, during the 
pendency of Sevagamy Nachear' s appeal to the 
Privy Council, and the zemindary was thereupon 
placed under attachment pending such appeal. He 
had seven Wives, one of whom was Mootoo Veroyee 
Nachear, but had no issue. On the 26th of 
January, 1820, he adopted as his Son, Ramasamy 
(who was the Brother of Mootoo Veroyee Nachear), 
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and, by his Will of the same date, ronlirmed such 
adoption. 

After the decision of the above appeal, the Southern 
Provincial Court, acting under the Order of the Suddcr 
Court, issued a precept to the Zillah Court of Madura, 
on the loth of April, 1829, directing the seniinda ry 
to be placed in possession of Ramasamy, which was 
accordingly done. It appeared, that ])reviouslv to that 
date, but alter the decision of the appeal in favour of 
AuHasatny , and after his death, Scva^ra ui y Nachcar 
contested, in tlie Stuiifer Court of Mai/ras, the \ali(litv 
of Ramasamy's adoption, and that Court directed I lie 
Provincial Court to determine the point. 'I his was 

done, and the result was, that the validity of the 
adoption was confirmed. 

Ramasamy married Ranee Parvata Nachenr (the 
first Respondent in the second appeal), and had issue 
by her two Daughters only, viz., Manyalswarn 
^'^achear Dorarajah Nachear. Ra 7 nasaniy died in 
the year 1830, having on the 19th of April in that 
year addressed an arzi, or petition, to the Collector 
o\ Madura, stating his illness, and that he had m.ade 
an arrangement that his “Mother, Ranee Mootoo 
Veroyee Nachear, who is my Guardian in every 
respect, and who holds chief right to this 
should enjoy this zemindary, maintain mv royal Wife, 
my Daughter, Mangalswara Nachear, of five years old,' 
and a younger Sister— a small child ; and when these 
children shall attain their proper age, to make an 
arrangement with regard to their right to the zemin- 
dary, and continue the same, that my natural Brother, 
Moottoo Chella 7 aver, should manage the afifairs of the 

said zemindary until my children shall attain their 
proper age,” 
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On the death of Ramasamy^ in 1830, his adoptive 
Mother, Ranee Mootoo Vetoyeey took possession of 
the zemindary^ which she held until the 6th of July^ 
1840. 

Rarnasamy'' s elder Daughter, Mongalswara NacheaVy 
died in the early part of 1840, having previously been 
married, leaving a Husband, but no issue. 

It appeared that, in consequence of a report from 
the Collector, Ranee Mootoo Veroyee was, on the 7th 
of July, 1840, removed by the Government from the 
guardianship of Ratnasatny^s infant younger Daugh- 
ter, and from the possession of the zemindary, and 
Raynasatny's W^idow, Ranee Rawata MacheoTy was 

appointed Guardian to the infant. 

Some litigation appeared to have taken place 
betw'een Ranee Mootoo Veeoyee and Ranee RaTvato 
Nachear after the removal of the former from the 
guardianship of Dorarajah Nachear, Ramasnmy's 
infant Daughter. 

On the 24th of September, 1845, Ranee Parvata 
Nacheads younger Daughter, Dorarajah Nachear, died. 
Before her death she and her Husband purported to 
adopt a Son, Annasamyy and by her Will, dated the 
23rd of September, 1845, she direced that after the 
death of her Mother, the zemindary should be held 
by her Husband, and subsequently by such adopted 
Son : and she gave notice of such adoption to the 
Collector on the 24th of September, 1845. It was 
subsequently alleged that, as ihe zemindary was 
then under the management of the Court of Wards, 
and the approval of such Court had not been obtained 

thereto, such adoption was invalid. 

On the 31st of August, 1846, Ranee Parvata Nachear 

presented a petition to the Board of Revenue, stating 
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her intention to adopt a Son, in purs»iance of the autho- 
rity given to her by her Husband, Ramasamy, and 
further stating, that Ranee Mootoo Veroyee had pur- 
ported to have adopted her Sister's son, objecting to 
such adoption, and praying the f^oard to declare such 
last-mentioned adoption invalid. Fhe P»oard rcTusi-d 
to interfere in tlie matter referred to bv such petition. 

On the 26th of Fehruary, 1847, Ranee Mootoo 
Veroyee, Ranee Parvata Nachear, and the two Widows 
of Annasamy, who were also parties to the litigation 
above mentioned, entered into a Razenamah^ wlu-rehv 
it was agreed that the allowances to the Widows should 
be increased, and portions of the zetninda rv estate 
were to be settled on I\anec hfootoo Veeoyee and lier 
alleged adopted Son, absolutely. The first clause in the 
agreement stated, that Ranee Parvata Nachear should 
enjoy the zemindary, and might “ adopt a Son at her 
pleasure, as specified in the supplemental rejoinder.” 

On the 19th of ^^oy, Ranee Parvata 

Nachear \sxo\,^ to the Collector, stating that, accord- 
ing to the Hindoo law, and at the consent of her 
Brother and relatives, she had determined to adopt 
her younger Sister s Son, on the 24th instant, as her 
Son and heir to her estate after her. The Collector, 
on the 2ist of May^ i^47i returned an answer, that 
Ranee Parvata Nachear must satisfy him of her right 
to make the adoption according to Hindoo law. 
Ranee Parvata Nachear, by a petition, dated the 
23rd of May, 1847, stated that, inasmuch as all the 
preparation for the adoption had been made, it could 
not be postponed. In such petition she alleged, that 
she had the authority of her Husband and of her 
own relatives to the adoption, and that Ranee Mootoo 
Veroyee, by her execution of the Razenafnah of the 

55 
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February, was estopped from disputing 

her right to make an adoption. 

On the 24th of May, 1847, Ranee Parvata Na- 
chear, by petition, informed the Collector, that “ with 
reference to the Razenamah, submitted by my Mother- 
in-law, the permission previously obtained from my 
Husband, and the consent of my relatives, Brothers, 
and others, she had that day adopted Moottoo Rama- 
linga Sathupathy, the Respondent in the first appeal, 
as a Son. 

On the, 2 1st of May, 1847, Ramasamy Taver, the 
Husband of Ramasamy s elder Daughter, Ranee Man- 
ga/swara Nachear, presented a petition to the Col- 
lector, claiming to be entitled to the zemindary, and 
I)raying that the adoption by Ranee Parvata Nachear 
might be prevented. Moottoo Chella Taver, the .natu- 
ral Brother of Ramasamy, claiming to be his undivided 
nearest Cousin in his adoptive family, presented a 
petition to the Collector, also claiming to be entitled 
to the zemindary, and praying that the adoption by 
Ranee Parvata Nachear might be prevented. 

On the loth of March, 1849, Board of Revenue 
issued an Order, that after Ranee Pari^ata Nachear s 
death the zemindary should be considered escheated 
by reason of the adoption being invalid, and some 
correspondence thereon took place between Ranee 
Parvata Nachear and the Collector. 

On the 19th of September, 1853, Sevasamy Taver, 
the alleged adopted Son of Ranee Mootoo Veroyee, in- 
stituted a suit against Ranee Parvata Nachear^ claiming 
the immediate right to the zemindary, as undivided co- 
parcener and heir of Ramasamy Taver, the Husband 
of the Government donee, in 1795. On the 21st of 
December, 18^3, Ranee Parvata Nachear put in her 
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answer to the plaint, alleging that upon the adoption 
of Annasamy into another family, all community of 
interest with his natural family ceased. 

The suit of Sevasamy was dismissed by the Civil 
Judge, with costs. Sevasamy appealed to the late 
Sudder Court by petition, dated the oi October, 
*^ 57 i which he stated the grounds of his appeal, 
and to which he annexed a table of pedigree, purport- 
ing to show his relationship to Ramasamy Taver. 
The Sudder Court, on the 29th of March, 1858, re- 
jected such appeal, as barred by limitation of time. 

Against such last-mentioned decree, Sevasamy 

presented an appeal to Her Majesty in Council ; but 

while such appeal was pending, Sevasamy and Ranee 

Parvata Nachear executed a Razenamah, dated the 

8lh of January, 1861, whereby it was agreed, that 

the village of Idampadel, a part of the zemindary, 

should thenceforth be the property of Sevasamy, that 

he should be allowed ks. 700 per mensem, from 

the revenue of the zemindary, and that he should be 

paid from its funds a sum of Ks. 50,000 ; and that the 

zemindary should be held by Ranee Parvata Nachear 

and her adopted Son, the Respondent, Ramalinga, or 

by those who might hold any authority from ''Panee 
Parvata Nachear, or by her Iieirs. 

In a communication made by the Collector to 

Ranee Parvata Nachear on the 28th of July, 1855 

he stated, “ The Government wished me to inform 

you that they have suspended their former Order to 

take the zemindary in their management after vou 

moreover, they are unwilling to give any opiniJn in 

regard to the validity of the adoption you allege to 
have made. ® 


1868. 

Thk 

COI.LKCTOR 

OK Madura 

V. 

Moottoo 

Ramai.inoa 

SATUUHATHy. 


AnaN’DAI 

V, 

Ranek 

I’akvata 

V^AKDANI 

Nachear. 


Ran'ee 

Parvata 

Vardani 

Nachear 

V. 

Ananuai. 


4o8 


CASES IN THE PRIVY COUNCIL 


1868. 

T H K 

Collector 
OF Madura 

V, 

Moottoo 

Ramalinga 

Sathupathv. 


Anandai 

V. 

Ranee 

Parvata 

Vardani 

Nachear. 


Ranee 

Parvata 

Vardani 

Nachear 

V. 

Anandai. 


On the 15th of November^ i^55i the Collector, by a 
Letter, informed Ranee Parvata Nachear that on the 
2gth of October^ 1 ^ 55 ) the Board of Revenue had 
cancelled their last-mentioned Order, and had con- 
firmed their former Order of the loth of Marckf 
1S49, directing the escheat of the zemindary after 
her death. 

On the gth of February^ 1858, the first of the two 
suits in appeal was brought by Ranee Kunjara^ as 
Widow of Annasamy, and Mangalswara, her Daugh- 
ter, in the Civil Court of Madura^ against Ranee 
Parvata Nachear^ to establish the future right of 
Ranee Kunjara to the zemindary^ as next heiress, 
on the death of the Defendant, and for an annual 
maintenance. Ranee Parvata Nachear^ by her answer, 
insisted that the Plaintiff, Ranee Kunjara^ was only 
a Concubine and not the Wife of Annasamy . 

The second suit was brought on the 15th of Feb- 
ruary ^ i860, by Moottoo Ramalinga Sathupathy^ the 
Respondent to the first appeal, against Ranee Parvata 
Nachear and the Appellant, the Collector of Madura^ 
claiming to be put into possession of the zemindary^ 
and praying that the Collector’s Letter of the 15th 
of November y 1855, might be cancelled. 

Ranee Parvata Nachear^ on the 26th of June^ 
i860, in her answer admitted the adoption by her 
of the Respondent, Moottoo Ramalinga Sathupathy^ 
and expressed her willingness to give over the zemin- 
dary to him. 

On the 25th of July^ i860, the Collector of Madura 
hied his answer, pleading, inter alia^ that a Widow 
could not adopt without the authority of her Husband, 
or, failing that, of all his relatives ; and that the 
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adoption in question was invalid on both those 
grounds. 

On the 22nd of February^ 1861, the Judge of tlie 
Civil Court called upon the Appellant, the Collector 
of Madura^ to prove the illegality of tlie adoption ; but 
the Court, on the 6th of March in that year, on the 
ground that there being pr'und facie evidence that 
there were collateral heirs in existence, which de- 
barred the right of the Government to interfere in 
the matter, refused to admit the documents produced 
by the Collector of Madura for that purpose, and 
declared that the examination of the witnesses ten- 
dered by the Appellant was unnecessary. 

On the 1 2th of April, 1861, Mr. R. R. Cotton, 
the Judge of the Civil Court, decreed, in Ranee Kun~ 
jara! s suit, that she had no right to succeed to the 

zemindary after the death of Ranee Parvata Nachear, 
she being only her stepmother and excluded from 
inheriting; but the Court directed the: Zemindar oi 
Ramnnd, for the time being, to pay her and her 
Daughter Rs. 400 per mensem for maintenance. 
Ranee Kunjara and her Daughter appealed from this 
decree to the High Court at Madras. 

On the i8th of March, i86i, the same Judge 
of the Civil Court, in the suit by the Collector of 
Madura (the second suit in these appeals), decreed 
that the Order of the Collector, dated the 15111 
of November, 1855, should be cancelled ; and held 
that Ranee Parvata Nachear could, of her own au- 
thority, assign and transfer the to whom- 

soever she might think proper, and prohibited the 
Collector of Madura from summarily seizing the 

estate as an escheat to the Government, while it 
appeared that there were heirs. 


1868. 

Thh 

Cor.LKCTOR 
OF Madura 

V. 

M OOTTOO 
UaM ALINGA 
S.MHUI’ATHY. 


Anandai 

Rankk 

Parvata 

Vardani 

Nachkar. 


Ranee 

Parvata 

Vardani 

Nachear 

V. 

Anandai. 



410 


CASES IN THE PRIVY COUNCIL 


1868. 

The 

Collector 
OF Madura 

V. 

Moottoo 

Ramalinga 

Sathupathy. 


Anandai 

t/. 

Ranee 

Parvata 

Vardani 

Nachear. 


Ranee 

Parvata 

Vardani 

Nachear 

V, 

Anandai, 


Against this decree the Appellant, the Collector 
of Madura, appealed to the late Sudder Dewanny 
Adaudut, and on the 26th of March, 1863, the 
Judges of the High Court at Madras, which had been 
in the meantime substituted for the Sudder Court, by 
a proceeding of that date, directed the Civil Judge to 
decide the following issue; Was the adoption made 
with the authority of Ranee Mootoo Veroyee Nachear, 
Widow of Annasamy, or with that of an}^ others of 
the kindred of the late Zemitidar, liamasamy, in 
whose behalf the adoption was made ? 

Evidence was taken upon this issue, and on the 

4th of September, 1863, the Judge of the Civil Court 

(Mr. R. li. Cotton) pronounced his judgment on the 
issue framed by the High Court, to the effect, that the 
consent of all the then surviving kindred of Rama- 
samy had been obtained to the adoption ; that the 
adoption was made with the authority of Mootoo 
Veroyee Nachear, and of many of the kindred of 
Ramasamy, but that all the kindred of Ramasamy 
were not at the time consenting parties thereto ; that it 
was clear, that Sevasamy Taver, a relation of Rama- 
samy' s, and adopted Son of Ranee Mootoo Veroyee 
Nachear, was not a consenting party, nor apparently 

consulted, when the adoption was made, as his con- 
sent was immaterial. 

The two appeals were heard together, and twice 
argued. In the interval between the two arguments 
a number of original authorities relating to the 
law of adoption were collected by Mr. Norton, Her 
Majesty's Advocate-General for Madras, the Coun- 
sel for the Respondent, Ramalinga, and such of 
them as required translation were handed in, a spe- 
cial Translator being sworn by the Court to trans- 
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late such authorities, whicli were made pnrt of the 
record of the Court, and printed, and copies handed 
over to the different parties to the ap[)eal. This 
compilation was entitled “Authorities hearinjj on 
the subject of the power of a Hindoo Widow in 
the Dravada Country to adopt a Son in the absence 
of authority given to her by her Husband during his 
lifetime.’’^ The authorities were arranged under four 
eads. hirst, original Sanscrit works embodying the 
Hindoo Law; second, authoritative declarations of f.aw 
made by Pundits or Hindoo Law Officers ; third, the 
publications of European W'riters : fourth, decisions 
o the established judicial Tribunals. 'Ibis Hook 
called the “ Green Rook,” was, by an f)rder in Council' 

dated the 16th of November, 1866, directed to be 
transmitted by the Registrar of the High Court 
at Madras to England, and to form part of the 
record for reference at the hearing of the appeals. 

I he works comprised under the first two heads 
though extensively used and referred to, as well i ' 

the arguments in the Court below as before the Judi- 
cial Committee, were not considered by either Tribunal 
of such a satisfactory character as to enable the High 

Court or the Judicial Committee to act upon them, li 

the suits below, and on appeal were decided entirely 

upon the recognized Indian and European authorities 

mos of which were included in the third and fourth 
heads of the above collection. 

On the .7th of November, 1864, the High Court 
m the suits comprising the first and second appeals’ 
confirmed the decree of the Civil Court of the .8th 

o( March, .86,, and dismissed the appeal of the 

the third appeal, confirmed the decree of the Civi 
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Court of the 12th of Aprils 1861, subject to the modifi- 
cation, that in lieu of the sum of Rs. 400 per mensem^ 
the Zemindar of Ramnad^ for the time being, should 
pay to the Appellant, Ranee Kunjara Nachear^ Rs. 
10,000 per anni 4 m from the date of the institution of 
the suit to that date, and further to pay the Appellant, 

Ranee Kunjara Nachear, Rs. 833. 5a. 4p. monthly, as 
maintenance. 

In support of the decrees an elaborate judgment 
was pronounced by the High Court, consisting of the 
Justices Frere and Holloway, which was, in substance, 
as follows : — 

The Court first considered, whether a Widow with- 
out the authority of her Husband could make an 
ado[)tion ; and stated that on the first argument the 
affirmative had been assumed, on the authority of 
the note of Mr. Colehrooke^ to the Mitacshard, and 
that it had been assumed, that Mr. Colebrooke in 
his note meant to include all the followers of the 
Mitdcshard, and consequently the whole of the inha- 
bitants of Southern India, and the Court had felt it 
impossible to overrule the opinion of a Jurist so 
eminent as Mr. Colebrooke ; but that, when the note 
was examined, it really only applied to Schools other 
than those of Southern India^ and this point of law 
was then re-argued. Secondly, that, as to the decided 
cases, the case of Veerapermal Pillay v. Narrain 
Pillay (i Strangers Mad. Rep. p. 91) was commented 
on, and two dicta of Sir Thomas Strange contrasted — 
one, “ that the consent of the Husband was indispen- 
sable to adoption into his family C and the other, 
that, “ according to the doctrine of the Benares and 
Maharashtra schools, prevailing in the Peninsula, it 
(that is, the consent of the Husband) may be sup- 
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plied by that of his kindred, her natural Guardians.'' 
The Court also referred to the prefare of Colehrooke, 
p. iv., and W. H. Macna^hten^ \'^ol. I. pref. xxi., as to the 
existence of live different Schools of law, of whic h the 
Benares School and the M ahratta were two : and ob- 
served, that it was quite clear, that Sir Thomas Strange 
thougrht, and stated that adoption by a \\’idow. with 
the assent of her Husband's male relations, would he 
\alid, and that such was the ruh' in Southern India. 
That in the Bombay Presidency it was clear, that the 
Widow might, without the consent of the Husband, 
adopt a child. The Court then referred to the case 

No. i6i of 1856 (Madras Sadder [decisions for 

pp. 5,6), where the Sadder Court held, that the autho- 

rizatton of the Husband was supplied by that of his 
Nephew and nearest male relation. Two other cases 
of inferior Courts were also referred to, one in 1850, 
before the Civil Court of Tnchinopolv, and the other, 
in 1863, before the Court of the Principal Sadder 

Ameen of Madura, which declared the assent of a male 
relation sufficient to authorize the adoption of a Son 
to the deceased Husband. Three French cases of the 
appellate Court at Pondicherry were also referred to, in 
one of which, dated the rsth of June. 1844, that Court 
declared, that it was the recognized doctrine, that in 

\ y , I 

certain parts of India the consent of the Husband 
peut~etre remplacee par consenfernent des parents de 
sa famille. et qii it parait certain quit est d'usa^e 
immemorial a Pondicherry de se contenter de cettc 
dernidre autorisationS The case of Raja Haimun 
Chull Sing V. Koomer Gunsheam Sing (2 Knapp’s 
P. C. Cases, 203) was relied on as an express decision, 
showing that there are places governed by the Benares 
school of law in which no assent but that of the 

56 
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Husband is sufficient to validate a Widow’s adoption. 
The Court then, after commenting on the above cases, 
came to the conclusion, that there was not such a 
weight of judicial authority as could exonerate them 
from scrulinizitig the original authorities upon, the 
subject, whi('h the Court proceeded to do in an ela- 

borate matiner. The Court considered the Dattaca 
Mimamsa of Nanda Pandita as an authority, that 
the Widow could neithc^r ffive nor receive a Son, 
and referred to the fiction of law which renders the 
adoption a sort of symbolical begetting, and that the 
giving and receiving lay under the same prohibition. 

I he Court then referred to the Sjnrifi Chandrica 
and the Dattaca Chandrica^ works of Devanda 

Bhatta, and his opinion, that a Son might be given 
bv a Mother, if the o-ift be authorized bv an inde- 

peiuh'tit male, and that the assent of the Husband 

stood upon precisely the same footing in the cases 
of giving and of receiving. The works of Vidya 
Narainsamx were next referred to, as having great 
weight in the Madras school of law, and particu- 
larly a work called Madhavyam^ a commentary upon 
Parasara Sniriti of great authority in Southern India ; 
and the Court referred to the analogy derived from 
the power to the W'idow to have a Son actually begot- 
ten to her Husband, observing that as the woman in 
formt'r ages might after her Husband’s death procure 
a natural Son, so with permission she might also pro- 
cure a given Son, citing the passage. " In the same 
way the adoption of a Son by a Widow, with the 
permission of the Father, &c., cannot be censurable 
in the Kali age,” and that the “ et-cetera ” in these 
passages must not be neglected. That Sri Rama 
Pandita, an authority very generally cited in Southern 
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India, showed historically, that the Widow was pcr- 
initted when childless, and her Husband dead, or absent 
on a pilgrimage, to procure the begetting of a Son upon 
herself and on behalf of her Husband ; that this original 
permission had in the present age been repealed ; but 
that as there was a paramount necessity for a Son, she 
might, in circumstances formerly authorizing her to 
procure the begetting of a Son, adopt one ; and the 
result of his opinion unquestionably was, that she 
was not only authorized, but inorallv bound to 
adopt. The Court declined to attach any weight to 
Pundits' opinions, and held, that there are material 
differences between the several subordinate Schools, 
and that those dilferences had been always recog- 
nized, remarking, that it had been forcibly said, that 
there was positive judicial authority alfirming the 
Widow's right to adopt without the consent of her 
deceased Husband, and that for more than lorty 
years that had been the understanding of the profes- 
sion, and that it would be very mischievous to dis- 
turb what had so long been supposed settled, I'he 
Court then referred to Menu, ch. IX. secs. 64 to 68, 
and to the practice which had prevailed before his 
time, for women of the twice-born classes to have 
children raised by a Brother or other near relation 
commissioned for the purpose, and to the Mitdcshard, 

ch. I. s. XI. pi. 5, in which the Wife's Son is delined 
as the “ child begotten by another person, namely by 

a kinsman {Sapinda) or by a Brother of the Hus- 
band,” and was prepared to expect, as in other 
systems of law, that a doctrine, although in itself 
obsolete, had fructified, and produced visible conse- 
quences upon existent law. That as the Brother of 
the Husband, or Sapinda, was the person entitled so 
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to procreate, looking at the analogies derivable from 
the ancient law, to admit the assent of a Sapinda to the 
adoption by a Widow was a perfectly logical inference. 
The Court was of opinion, that in confirmation of an 
express decision, it had had the authority of Devafida 
Bhatta, ot Vidya Naramasawy^ and of Sri Krishna^ 
though opposed to that of Nanda Pandita^ who, how- 
ever, in denying tlie power of the Widow to adopt at all, 
was opposed to the Writers of all Schools, and whose 
reasoning showed, that he considered the giving and re- 
ceiving to rest upon the same looting, and held that the 
weight of mere authority was clearly in favour of the 
capacity of the W'idow to adopt. The Court considered, 
tliat the question of the Sonship to the deceased could 
in no way depend upon the title or absence ol title of 
others to the reversion, as presumptive heirs were 
always disinlierited by adoption. And the Court re- 
ferred to the necessity of the permission of an independ- 
ent male, on account of the woman’s dependency, citing 
the Smriti Chandrica, sec. 1 . 31, 32, which speaks of 
the need of an independent male, and does not seem to 
care who the male is ; and also Mr. Ellis's remark, 
that the genius of Hindoo law, allows substitution in 
almost every conceivable case. As to Authors of other 
Schools, although the Court denied to them the title of 
authorities in Madras^ yet it thought it important to 
see how these Authors had developed and applied the 
rule, and referred to the Author of Datta KaustubhUy 
and his reasons that, as the act of adoption is one 
plainly enjoined and obligatory, no dissent of kinsmen 
could prevent the Widow from doing it, and that 
their assent was not needed. As to the consent of 
all the relatives being necessary, the Court held, so 
far as the weight of authority went, there was no 
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toundatioii lor the doctrine that the assent ol all the 
Sapimias is necessary, and that, founded as the 
doctrine clearly was upon the old principle of actual 
begetting by a Brother, or a Sapinda^ it would be 
strange if it were so. The Court further held, that 
the assent of any one of the Sapindas would suffice, 
and at all events the will ol the majority of itidividual 
members must be taken as the will of the whole body. 
As to the nature of the assent given in this case, the 
Court held it clearly established, that not only some 
of the SapindaSy but a majority of them had given 
their assent. The Court did not dissent from the 
Civil Judge in finding that Ranee Moottoo V eroyee 
had assented, but considered that a woman herself 
dependent could not supply the want of independence 
upon the part of the Wife. Upon the pedigree, the 
Court thought that the evidence for the FlainlilT as 
to pedigree was entitled to more weight than that for 
the defence ; and that a witness, named Ram Rajah, 
was present at the adoption, and assented to it. Tliat 
as to Sevasarny Taver^ it was clear that he gave a 
subsequent assent, if such assent would avail, and 
referred to the maxim of law adopted in India^ that the 
absence of positive dissent should be taken as assent. 
The High Court finally held, that the Widow intended 
to adopt to herself and her deceased Husband, and con- 
sequently the conclusions of the Court were, first, that 
the Widow of the late Zemindar had made a valid 
adoption. Second, that she made it with the consent 
of the majority of her Husband’s Sapindas. Third, 
that all the Sapindas then living had been proved 
to have assented. Fourth, on the question of main- 
tenance to the Widow, the Court thought Rs. 10,000 
per annum not excessive; and dismissed the appeals, 
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subject to the modification, as to maintenance, before 
stated, but without costs {a). 

There were three appeals from the decrees founded 

on this judgment. The appeals were consolidated 
and heard together. 

Mr. torsyth, Q.C., and Mr. Pontifex, appeared 
for the Collector of Madura. 

Mr. Mcllish, y.C., and Mr. F. C. J. Miliar, {or 
Ranee Kunjara and Man^alaswara, the Ap- 
pellants in the second appeal, and Respondents 
in the third appeal. 

Sir R. Palmer, y.C., Mr. Coleridge, Q.C., Mr. 

Mundell, Q.C., and Mr. Mackeson, Q.C., for 

the Respondent, Ramalinga, in the first two 
appeals. 


In support of the first appeal it was contended, 
on lichalf of the Collector, that by the evidence it was 
established, that at the date of the alleged adoption 
there was not any person, who could be capable of 
inheriting the semindary upon the decease of Ranee 


Parvaia Nachear, Rod that it must, therefore, fall by 

escheat to the Government, on the happening of that 
event. That according to the Hindoo law appli- 
cable to the District where the zetnindary is situate, 
a Widow was incapable of adopting a Son unless 
expressly authorized by lier Husband ; and that it 


was proved, that Ranee Parvata Nachear had not any 
such authority from her Husband, Ramasamy, and 
could not, therefore, adopt the Respondent, Ramalinga, 
1 hat the alleged adoption was originally intended to 


(<«) rile judgment was a full and elaborate disquisition on the 
law prevailing in Southern India, with respect to adoption. It 
will be found reported in 2 Mad. High Court Cases, 206. 
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take effect, and was made so as not to interfere with 
the life interest of Ranee Parvata Nacheor in the 
zemindar y,^x\A that such adoption, even if she had the 
power to adopt, was insufficient to create any right 
in the Respondent, Ramalinga, to inlierit the zemin- 
dary at her death. That Ranee Parvata Nachear 
had no power to alienate or affect the zemindary 
beyond her own life estate ; and tliat the ronclusions 
of the Court below taken on the facts w(‘ro not war- 
ranted by the evidence in the suits. 

The A|)pellants in the second appeal, Anandai 
and Mangalaswnra, the Mother and Daughter of the 
deceased Zemindar, Ramasnmy, submitted, that the 
authority or permission of the deceased Husband 
was indispensable to a valid adoption beinj^ made 
by any Widow on his behalf, and that in the ab.sence 
of any such authority or permission, the adoption as 
alleged by Ranee Parvata Nachcar, of the Respon- 
dent. Ramalinga, was invalid and of no effect ; that 
even if, in the absence of authority or permission 
from her deceased Husband, the consent or authority 
of his relatives was sufficient to render valid such 
adoption, .all the relatives must concur in such con- 
sent, either at the time or previously to the adoption 
being made, which had not been done in this case ; and 
that the whole proceeding by Ranee Parvata Nachcar, 
called an adoption, was not in fact, nor was it in- 
tended to be, a bona fide adoption of Ramalinga, hut 
was a device and contrivance by Ranee Parvata 
Nachear, to transfer the zemindary and property in 
perpetuity to herself and her nominee; that if any 
adoption was really effected, such adoption was simply 
an adoption to Ranee Parvata Nachear herself, which 
could hrtve no influence or effect in the devolution 
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of the property of her deceased Husband. That 
these Appellants, as the next heirs in succession, were 
entitled to succeed to the zeynindary and property 
upon the death of Ranee Parvata Nachear, and to 
have their rij^hts with reference thereto declared. 

1-or the Respondent, Ramalinga, it was urged, that 
the adoption by Ranee Parvata Nachear of him as 
Son to her late Husband, and heir to the zemindary, 
Ramasanjy, was valid : that even if the rule, as con- 
tended for by the Appellants, had in the earliest stage 
of Flindoo Law been, that no adoption by a Widow 
was valid, yet in later times an adoption bv a Widow 
was considered valid, if made bv the authority of 
the Husband, as was the law now received in Bengal : 
that in the Dravadu Country, south of the Peninsula, 
wher<‘ Ramnad is situate, the adoption by a Widow, 
if made with the sanction of the relatives of the Hus- 
band, was valid, according to the law prev'ailing in 
Southern India. That the adoption of a Son 
by a Widow was derived from analogy to the 
obsoh'te doctrine of a Son procreated to a Widow by 
a Sapinda as heir ; that the Sanscrit authorities in 
force in the Dravada Country for the last five hundred 
years were uniformly in favour of such adoptions; 
that the Futwns of the Pundits of the Zillah and 
Sudder Courts throughout the Dravada Country were 
also in favour of such adoptions ; that the decided 
cases in the Madras Courts had upheld such adop- 
tions, the Text and other European Writers agreeing 
in stating such to be the law and practice in Southern 
India, which for forty years had been the received 
opinion of the profession at Madras, 

As to the power of a Widow by the Hindoo 
Law and custom current in the Dravada Country to 
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adopt a Son to her deceased Husband without his 
authority, either express or implied, given to her in 
his lifetime, though with the consent of his kindred, 
and the authorities received in Southern India, the 
Respondents cited Morley s Dig. Vol. I. pp. clxxxix. 
cciii. Colebrooke on Inheritance, Intro, p. iv. ; 
Datta Madharinga, or the Dattaka Mimansa of Mad- 
havacharya ; Datta-Mimansa of Nanda Pandita ; 
Note by Mr. £ 7 /is in Sfran^es “ Hindu Law,” \'ol. 
11 . p. 162 [2nd Ed.] ; //. M acna^hten s " Hindu 

Law,” Vol. I. Pref. xxii. ; Elherling on Inheritance, 
ch. Ill, secs. 32, 3, 4, p. 16. They also referred 
to the decrees transmitted with the record, of the 
French appellate Court at Pondicherry, respec- 
tively dated the 15th of March, 1826; the 15th of 
June, 1844; the 2nd of December, 1848. A decree 
of the Court at Trichinopoly, dated 21st of June, 
1850; of the Court at Pondicherry, dated the 7th of 


December, 1850. A decree of the Court at Pondi- 
cherry, dated the 4th of November, 1856, and of the 
Court at Tanjore, dated the 19th of March, 1864, 
allowing a Widow to adopt a Son without the autho- 
rity of her Husband. 

On the general law of adoption the following native 
authorities and Text writers were cited and relied on by 
both sides The Parasara Madhaviya ; the Vynra- 
hara Madhavya by Madhavacharya, referred to in 
Strange’s Manual of Hindoo Law, pars. 72, 73, 353 ; 

Mahabharata, ch. 103; the Vi ramit rodaya, rcicried to 
in Sutherland on Adoption, Synopsis, note vi. p. 235 ; 
Vyuvuharu Muyookhu, [Trans, by Borradaile,] ch. IV. 
sec. V. pi. 17; Vyarahara Koustoobha, xcierxed io \n 
Morley’ s Dig., Vol. I. Intro, p. cevii. ; Strange’s “ Hindu 
Law,” Vol. I. p. 79; Vol. II., p. 92; 3, 9, g6. 
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ii 5 » 168. The Mtidcshard of Vijnyatieswara hy Cole- 
brooke, ch. I. sec. xi. pi. 9, note ; ib. Stobes^ Hindu 
Law, p. 415 : Subodkinty a Commentary on the 
Mifdcshard, by Visvesvara Bhattay Colebroohcy ch. I. 
sec. xi. pi. 9 ; Morley s Dig., Vol. I. Intro, p. ccxvii,; 
Ward^, “\'iew of the History, &c., of the Hindoos,” 
\ol. I. p. 447 ; Balatn Bhatta's Comm, on the Mitdc- 
shara of Vijaya 7 teswara ; Sutherland on Adoption. 
Synopsis, note p. 236 ; Colebrooke on Inheritance, 
pref. p. ix ; W. H. Macna^hten^s “ Hindu Law,” Vol. I. 
p. 06: Datta Mimansoy by Sri Rama Pandita ; th. 
sec. I. pi. 15, j 8, sec. IV. pi. 10 ; Stokers “Hindu 

Law, pp. 415^ ^34^ 573 • Dattaka-Chandrika of 

Devanda hhattay sec. 1 . pi. 31, 32 [Trans, by Suther- 
land^ ; Oattaka-Af imansn of Nanda Pandita y secs. 
15) 16; ih.y Sntherla^idy Note x. p. 236; Vyat'ahara 
Durparium ; Datta Mohodadhi ; Datta Grahana 
Deepika by Naraya^ta Choodamonv Deetchita ; 
Datta Pootra Vidhi ; Datta RatnnkarOy by Dhnrma 
Rajah Deekshita ; Datta Chandricay by Pattara Acha- 
riyn (r?) : Daya-Krama Sangraha. And, in ad- 
dition to the above ancient authorities collected and 
used in the High Court, the following cases and 
authorities from English and Indian reports were also 
cited: — Veerapermall Pillay v. Nnrrain Pillay (b)\ 
Raja Haimum Chull Sing v. /Coomer Gunsheam 
Sing (c) : Janki Dibeh v. Suda Sheo Rat (d) ; Raja 
Shumshere Mull v. Ranee Dilraj Konwur (e) : 
Atchema v. Rungama (f) ; Sreenarain Rai v. Bhya 
(S) • Mussumat Bhoobun Moyee Debia v. Ram 


(rt) Cited in Sudder Court, Dec., 1854, pp. 42-5. 

(/ 5 ) I Strange’s Mad. Cases, 91. (r) 2 Knapp's P. C. Cases, 203. 

(rt') I Sud. Dew. Ad, Rep. 197. (^) 2 Sud. Dew. Ad. Rep. 169. 

(/; 4 Moore’s Ind. App, Cases, f. {g) 2 Sud. Dew. Ad. Rep. 27. 
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Kishore Acharj Chowdhry {a); Sree Brijbhookunjce 
Muharaj v. Sree Gokooloofsaojee (b) ; Huebut Rao 
Mankur v. Govind Rao Bniivunt Rao Mankuz (c) ; 
Appaniengar v. Aletaaivo Animal (^/) ; Virbitdro 
Uurrybndru v. Baee Ranee (e). 

As to the etfect to be given to the Rut 2 vas ol 
the Pundits^ as autliqrity where they are apparently 
irreconcilable with the opinions ol approved Text 
Writers on Hindoo law, the cases of Myna Boyee v. 
Ootaram (_/ ) and The Collector of Masulipafam \ . 
Cavaly V encata Narrainapah (^) were referred to. 

With respect to discretion of the Court in award- 
ing the quantum of maintenance to the Widow. Exp. 
Janaky Ummah \h) was referred to. 
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Their Lordships reserved judgment, which was now 
pronounced by 

The Right Hon. Sir Jamfs W. Coia ile. 

The principal question raised by these apjieals is 
the validity of an adoption made by the Widow of the 
last male Zemindar of Ramnad. 

His title to that zemindary^ which is of great extent, 
and, like many of the large zemindaries in the south 
of Indiay in the nature of a Ra;\ or Principality, 
descendible to a single heir, was thus derived. In 
^ 795) then Zemindar^ Moottoo Ramalinga Sathu- 
pathy, having rebelled against the Government of the 
East India Company, was deprived of his zemindary, 

(a) 10 Moore’s Ind. App. Cases, 279. 

(-^)i Dorr. Bom. Rep. 193. {c) 3 Borr. Bom. Rep. 75. 

(-/)Mad. Sud. Dec. 1858, pp. 5, 6. (<■) 2 Morris, Bom. Kep. 1. 

(/) 8 Moore’s Ind. App. Cases, 400, 

(^) 8 Moore’s Ind. App. Cases, 529. 

(/[) 2 Strange’s Mad. Cases, 285, 288. 


^ist May, 
1868. 
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which in the month of July in that year was granted 
to his Sister, Ranee Mangalaswara Nachear. Her 
title was confirmed by a formal Sunnud^ executed on 
the 22nd of Aprily Lord Clive^ the then 

Governor of Madras^ which granted the semindary 
to her, her heirs, successors, and assigns. She was 
married to Ramasamy Taver^ who died some time 
between *797 1894 i 3 -Rd in the latter year 

Ranee Mangalaswara Natchear, then a Widow, and 
prolessing to act under a written agreement between 
her and her late Husband, adopted one Anttasanty^ 
his Nephew, whose title she afterwards confirmed by 
a Will executed on the iith of Aprils 1807. She 
died in that year, and was succeeded by Annasamy, 
He had seven Wives, of whom only his chief Wife, 
Mootoo Veroyee Nachear, and the Appellant, Ranee 
Kunjara, need be mentioned, but had no male issue 
by any of them. And on the 26th of January, 1820, 
he adopted a Son, Ramasamy, who was the natural 
Brother of Mootoo Veroyee Nachear, and, by a tes- 
tamentary instrument of that date, confirmed that 
adoption, stating it to have been made " by himself 
and his chief Wife, Mootoo Veroyee Nachear unani- 
mously.” He died in February, 1820, and was suc- 
ceeded by Ramasamy, who died in 1830, without 
male issue, but leaving a Widow, the Respondent, 
Ranee Parvata Nachear, and two infant Daughters, 
Mangalaswara and Doraraja, surviving him. It is 
unnecessary to notice the unsuccessful suits by which 
the titles of Annasamy and Ramasamy were impeached 
during their lives, though some of the proceedings in 
them help to swell the voluminous record before their 
Lordships. The title of Ramasamy to the semindary, 
as stated above, is the common ground of all the 
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parties to this litigation, and, on llie consideration 
of tliese appeals, must be taken to be incontestable. 

On the death ol Ramasamy^ without male issue, 
his successor in the zemtndary , according to the 
course of succession ab intestato, was his W’idow. He 
had, however, two days before his death, addressed to 
the Collector, as the representative of (iovernment, 
tlie arzi of the 19th of April, 1830. In that docu- 
ment, after stating that he was siifTering from small- 
pox, and that the issue of his illness was uncertain, 
he expressed himself as follows:*' i have made an 
arrangement that my Mother, Ranee Mootoo Veroyee, 
who is my Guardian in every respect, and who holds 
chief right to this zemindary, should enjoy this 
zemindary ZLnd zA\ other things; pay peishkist to the 
Cirkar ; maintain my royal Wife, my Daughter, 
Mangalaswara, of five years old, and her younger 
Sister, a small child ; and when these children shall 
attain their proper age, to make an arrangement with 
regard to their right to the zemindary, and continue 
the same ; that my natural Brother, Moottoo Chella 
1 aver, should manage the affairs of the zemindary 
until my children shall attain their proper age; and 

1 have issued necessary orders for the strict obser- 
vance ol the above arrangement." 

I he affairs of the zernindary seem to have been 
managed under this arrangement between 1830 and 
1 840. The Respondent, Ranee Parvata Nachear, 

IS said to have been herself very young at the date 
of her Husband's death; her children were infants; 
and the Mother-in-law was probably the only member 
of the family with any capacity for business. In 
1840, Mangalaswara, the Daughter of Rainasamy, 
who had previously been married, died after giving 
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birth to a male child, who did not survive her. 
About that time differences arose between Ranee 
Parvata Nachear and her Mother-in-law, who ap- 
pears to have set up some claim to the zetnindary 
in her own right. 1 he Board of Revenue, acting 
as Court of Wards, intervened ; appointed, in April, 
1840, Ranee Parvita Nachear Guardian of Dorarajah, 
her infant Daughter, in the place of Mootoo Veroyee ; 
and assumed the management of the estate, treating 
apparently Dorarajah as de facto Zemindar, either 
by virtue of the arzi executed by Ramasamy, or by 
reason of Ranee Parvata NacheaPs waiver of her 
rights in favour of her infant Daughter. 

Dorarajah died on the 24th of September, 1845. 
She had previously been married, and having no 
children, attempted, on the day before her death, to 
adopt as a Son a child named Anandai, By the docu- 
ment, called her Will, she declared, however, that 
this person would only be entitled to the zemindary 
in succession to her Mother, Ranee Parvata Nachear, 
whom she calls “ the chief heiress to the semindaryP 
This adoption was communicated to the Collector by 
a Letter of the 23rd of September, 1845, but was 
treated by him as invalid under the 25th section of 
Mad, Reg. V. of 1804, because made by a disqualified 
landholder without the consent of the Court of 
Wards. The right of Ranee Parvata Nachear to 
the zemindary, as heiress either to her Husband or 
to her Daughter, was, therefore, recognized by the 
Revenue authorities, who, in April, 1840, put her in 
possession of it as a qualified proprietor, and relin- 
quished the management of it to her. 

in the meantime, and ever since 1840, Mootoo 
Veroyee had been engaged in active litigation with 
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Ranee Parvata Nachear and others for tlie enforce- 
ment of her alleged rights to the eevtindarv. 'I'he 
proceedings in her last suit are set forth in the re- 
cord. Por the most part they ha\'e no hearing n|ion 
any of the questions which their Lordships have now 
to determine; and it is unnecessary to notice any of 
them, except the supplemental rejoinder, which was 
filed hy Ranee Parvata Nachear on the Oih of March, 
1846; and the Rasenamah. or agreement of compro- 
mise, by which this litigation was terminated on the 
26th of February, 1847. I'l the former Ranee 
Parvata Nachear asserted, apparently for the first 
time, a right to adopt a Son to her Husband, either 
under an alleged authority from him, in the event, 
which had happened, of both his Daughters dying 
without issue, or under the more general power of 
adoption which is disputed on these apjjeals. Ry the 
latter, Mootoo Veroyee, in consideration of the provi- 
Sion made for her and her Foster-son, dc- 

dared that Ranee Parvata Nachear thencefor- 

ward enjoy the zemindary for ever; and, besides, 
might adopt a Son at her pleasure, as specified in 
the supplemental rejoinder. 

It is clear, therefore, that whatever obscurity and 
confusion there may be in the history of the 

dary and its manage ment between the death of 
Ramasamy in ,830, and the month of May, .847, 
Ranee Parvata Nachear nas at the last-mentioned 
date in undisputed possession as Zemindar of Ramnad. 

n that state of things she made the adoption 
which ,s the subject of the present dispute. On the 

19 o May, 1847, she gave notice to the Collector 
of her intention to adopt her Sister’s vounger Son 
and tnv.ted Inm to be present at the ceremony. O 
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the 24th of the same month she formally adopted 
the Respondent, Ramalinga. It is admitted that all 
the requisite ceremonies were duly performed, and 
that the adoption cannot be impeached, except on* 
the ground of the insufficiency of her power to mak^ 
one. The Board of Revenue, by an Order, dated 
the loth of March, 1849, declared that the adoption 
was invalid, and that on the death of Ranee Parvata 
Nachear tlie semindary would escheat to Government. 
On the 23rd of July, 1855, the Madras Government 
set aside this Order, and determini d to recognize the 
adoption until it should be declared invalid by a 
decree of a Civil Court. But on the 29th of October, 

the same Government "cancelled its former 
Order, and confirmed the Order of the Board of 
Revenue of the loth of March, 1849; and caused this, 
its final determination, to be intimated to Ranee Par- 
vata Nachear through the Collector, by a Letter 
dated the 15th of November, 1855. 

The first of the suits out of w'hich these appeals 
arise (No. 3 of 1856) was instituted in that year by 
Ranee Knnjara, claiming, as the last surviving Wife 
of Annasamy, and her Daughter, Mangalasu^ara, 
against Ranee Parvata Nachear alone. They im- 
peached the validity of the adoption, insisted that on 
Ranee Parvata Nachea^'^s death hanee Kunjara, as 
the next in succession, w'ould be entitled to the 
dary, and claimed maintenance in the meantime. 
Ranee Parvata Nachear, by her answ’er, alleged that 
Ranee Kunjara W'as not the Wife but the Concubine, 
Annasamy and could have no title to the zemindary. 
Various persons afterwards inter\''ened under different 
titles, and were all, by supplemental plaint, made 
parties Defendants to this suit. But none of them, 
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except the Respondent, Ramalln^a, nnd the Col- 
lector. are parties to tliese appeals, or have anv 
interest therein. 

The second of the two suits (No. i of i860) was 


brought, in February of that year, Iiy the Resjiondent. 
■ Ramalin^a, who had then attained his majority, 
against Ranee Parvata Nachear and the CoIIertor. 
Against the latter it sought to have the before-men- 
tioned Order of intimation of the r^th of Novcwhcr, 

*^^ 55 ' asifle as illegal : and against the former it 

prayed that immediate possession of the zemindarv 
might be adjudged to the Respondent. Ramaiimra. 

The second suit was the lirst heard, and bv his 
decree, dated the i8th of March, 1861, the Civil 
Judge ordered, that the Order of the Collector of the 
15th of November, 1855, and his Orders to certain 
subordinate Officers therein referred to, should he 
cancelled : and that, as he had failed to establish any 
right to the estate, or to invalidate the acts of Ranee 
Parvata Nachear in respect to it, he should abstain 
from all further interference ; and that Ranee Parvata 
Nachear, subject to Cie provisions of Hindoo law, and 

section 8 of Reg. XXV. of 1802, might, without 

the previous consent of the Collector, or of any other 
authority, assign and transfer to the Plaintiff (the Re- 
spondent, Rnmalinga), or whomsoever she miaht think 


proper, by sale, gift, or otherwise, her proprietary righ 

in the Ra?nnad zemindary. The decree further de 

dared, that it was to be without prejudice to th< 

Collector’s right to bring a regular suit for the e.state 

if he conceived that the Government had a superioi 

title to the party in possession, but it prohibited bin 

from summarily seizing it as an escheat whilst there 
were heirs. 


1 868. 
Thk 

Coi.I.hCTOK 
01 M,\IJIIKA 

V. 

Moorroo 

Ra.M M INGA 
S,\Tniu*,\ rn V, 

An ANDAI 

7 ’ 

R A N K F 
P AkV TA 

V’ardani 
N ^CHKAR. 


R A N K F 
P VkVATA 

V'akdani 

Nachkar 

i*. 

An AN DA I. 


5 ? 



4^0 


CASFS IN THK PRIVY COUNCIL 


1868. 

The 

Collector 
OF Madura 

7 ’. 

Moottoo 

Ramalinga 

Sathupathy. 


Anandai 

r. 

Ranee 

Parvata 

Vardani 

Nachear. 


Ranee 

Parvata 

Vardani 

Nachear 

V. 

Anandai, 


The decree made by the same Judge in the first 
suit bore date the 12th of April, i86r. It found 
that Ranee Knnjara Nachear was one of the Wives of 
Annasamy, but that as such she had no right to suc- 
ceed to the estate after Ranee Parvata Nachear, being 
only her stepmother, and, therefore, excluded from in- 
heriting ; it further decreed, that the Zemindar of 
Ramnad, for the time being, should pay to the Plain- 
tiffs (the Ap\iA\ 3 .x\\.s, Ranee Kunjara Nachear 3 ,r\d \\e^v 
Daughter) maintenance at the rate of Rs. 400 per 
mensejn, with the arrears of such maintenance from 
the date of the institution of the suit. 

Against the first of these decrees the Collector, and 
against the second Ranee Knnjara and her Daughter, 
appealed to the High Court of Madras; and on the 
26th of March, 1863. that Court made an Order on 
both aj^peals, whereby it directed the Civil Judge to 
try the following issue : " Was the adoption made 

with the authority of Mootoo Veroyee, Widow of 
Annasamy, or with that of any others of the kindred 
of the late Zemindar , Ramasamy, in whose behalf the 
snid adoption was made ?” It further gave certain 
directions as to the evidence to be produced on the 
trial of the issue. 

I'his issue was accordingly tried on the ist of Sep- 
tember, 1863; and the findings of the Civil Judge 
were in effect, that the consent of Mootoo Veroyee, 
and of all the then surviving kindred of Ramasamy, 
had been obtained to the adoption. Against this 
finding the Collector, as well as Ranee Knnjara and her 
Daughter, again appealed to the High Court, which 
Court, on the ryth of November, 1864, after two 
hearings, pronounced an elaborate judgment in favour 
of Ranee Parvata NacheaPs right to adopt, and her 
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ext^rcise ol it in the particular case, arul it) tloin^ 
so the Court came to the following conclusions : — 

First, that the Widow of the late Zemindav had 
made a valid adoption ; that there was no doubt that 
it was made with the assent of the majority of her 
Husband’s Sapindas ; and that though it tnight be 
doubtful, whether the Civil Judge was right, there 
were not sufficient grounds for saying that he was 
wrong, in thinking that all the Sapindas then living 
had been proved to have assented. 

Second, that, considering the extent of the j)roperty 
and the fact that she was the last survivinir \\ idow 
ol the Zemindar, Annasamy, Ranee Kunjara was en- 
titled to a more liberal maintenance llian that 
awarded by the Civil Judge; and that such mainte- 
nance should be at the rate of Rs. 10,000 per annum. 
Subject to that moditication, the decrees below were 
affirmed, and the appeals dismissed without costs. 

From the decrees drawn up in conformity with 
this judgment, the following appeals have been pre- 
sented, viz. : — 

First, an appeal by the Collector, impeaching the 
validity of the adoption, and also objecting to so 
■much of the decree of the i8th of March, 1861, as 
declared, or implied, that Ranee Parvata Nachcar had 
power to alienate or affect the zemindary beyond her 
life interest. 

Secondly, an appeal by Ranee Kunjara and her 
Daughter, also impeaching the adoption; and further 
objecting to the decree of the 12th of 1861, in 

so far as it declared that Ranee Kunjara had no 
right of succession to the zemindary. 

Thirdly, a cross appeal by Ranee Parvata Nachear 
and Ramalinga, objecting to the maintenance awarded 
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by the High Court as exorbitant; and insisting that 
the decree of the Civil Judge ought not to have been 
varied in that respect. 

All these appeals have been heard together; and 
their Lordships have now to dispose of them. 

The principal contest has been upon the broad 
and general question, whether by the Hindoo law, 
as current in what is known as the Drdvada Country 
(wherein Rarnnad is situate), a Widow can adopt a 
Son to her Husband without his express authority? 
and if so, by whose assent that defect of authority 
must be supplied. 

I heir Lordships think it will be convenient to 
consider in the lirst place how this question really 
stands, upon the authority of Mr. Colebrooke and Sir 
Thomas Strange. 

Mr. Colebrooke* s note on the Mitdeshard (chap. 1 . 
sec. XI., art. 9), which has been much discussed, 
clearly involves three propositions; First, that the 
Widow’s power to receive a Son in adoption, subject 
to sume conditions, is now admitted by all the Schools 
of Hindoo law except that of Mithila, Second, that 
the Bengal (or Gaura) School insists, that the Widow 
must have the formal permission of her Husband in 
his lifetime. Third, that some at least of the other 
Schools admit the adoption to be valid, if made by 
the Widow with the assent of her Husband's kindred. 
The lirst two propositions are admitted ; but it has 
been argued for the Appellants, that on the true con- 
struction of this note, Mr. Colebrookd s authority for 
the last proposition is limited to the Mahratta School, 
in which the treatise called “ The Muyookhu ” is the 
predominant authority. Balam-Bhattay however, 
whom he cites as an authority for a power of adoption 
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in tile Widow wider even than that expressed in tin? 
third proposition, was a Commentator of the Benares 
School. And the several notes of Mr. Colebrooke, at 
pp. 92, 96, and 115 of the second volume of Stranges 
“ Hindu Law,” seems to their Lordships to show con- 
ciusively, that he considered the doctrine embodied in 
the third proposition to be common to the followers 
of the Mitdeshard in the Benares as well as in the 
Mahratta School, and as such to be receivable as 
the law current in the Zillah Vizagapatam, which 
lies within the northern, or Andra division of the 
Drdvada Country. 

Again, Sir Thomas Strange s statement of the law 
in his work, Vol. 1 . p. 79, is clear and unambiguous. 
He says; “Equally loose is the reason alleged 
against adoption by a Widow, since the assent of 
the Husband may be given, to take effect (like a 
Will) after his deatii ; and, according to the doctrine 
of the Benares and Maharashtra Schools, prevailing 
m the Peninsula, it may be supplied by that of his 
kindred, her natural Guardians ; but it is otherwise 
by the law that governs the Bengal Provinces.” 

i'heir Lordships entertain no doubt, that the term 
the Peninsula, as used here, and other passages by 
the same Author, denotes that part of India which is 
south ot the line drawn from Ganjam to the Gulf of 
Cambay, and includes the whole of the Drdvada 
District. The learned Counsel for the Appellants, 
however, appeal from Sir Thomas Strange as a text 
writer to Sir Thomas Strange as a Judge, and cite 
his dktum in Veerapermall Pillay v. Narrain PiUay 
(i Mad. Cases, pp. 103 & ,21), as opposed 

to this passage. In that case, Sir Thomas Strange, 
after citing the text of Vasishta, says : “ Hence it 
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may be interred, what appears confirmed by opinions 
of living Hindoo Lawyers, and by every case of the 
kind we are acquainted with, that the consent of the 
Husband is indispensable to adoption into his family.” 
But this passage does not alter the view which their 
Lordships have already expressed as to the effect of 
the matured authority of Sir Thomas Strange, The 
precise question which is now under consideration, 
was not in issue in that case, where there was a 
written authority from the Husband, and where the 
real issue was, whether the Widow could adopt a boy 
not designated in that written authority. Again, the 
case was decided in 1801, at a time when the ancient 
authorities of Hindoo law were far less accessible to 
an European Judge than they have since become. 
And Sir Thomas Strange^ in his work composed 
twenty years later, says of this very case of Veera- 
pcnnall Pillay v. Narrain Pillayy that it was discussed 
on comparatively imperfect materials; that the public 
was not then possessed of the extensive information 
contained in Mr. Colebrooke*s translation on the law 
of inheritance, and the Treatises on adoption since 
translated by Mr. Sutherlandy to say nothing of the 
MSS. materials that came subsequently to his own 
hands, and which had contrinuted largely to every 
chapter of his work. There can, therefore, be no 
doubt but that the passage in his Book contains the 
matured opinion of Sir Thomas Strange^ and that it 
must be treated as an authoritative declaration of 
that opinion controlling his dictum in Veerapermall 
Pillay V. Narrain Pillay. 

Having thus ascertained what was the opinion of 
two of the highest European authorities upon this 
question of the Hindoo law current in the South of 
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India ^ tl)eir Lordships Iiavo next to consider, wliether 
any su fficient reason has been assijrned for treatinec 
that opinion as unfounded. 

The remoter sources of the Hindoo Law are com- 
mon to all the different Schools. The proct'ss hy 
which those Schools have been developed seems to 
have been of this kind. Works univ<‘rsallv or very 
generally received became the subject of subsetpient 
Commentaries. The Commentator put his own gloss 
on the ancient text; and his authoritv havine been 
received in one and rejected in another part of India ; 
Schools with conflicting doctrines arose. Thus the 
Mitacshara, which is universallv accepted bv all the 
Schools, except that of Rental, as of the highest 
authority, and which in Bengal is received also as 
of high authority, yielding only to the Dava Bhaga 
in those points where they differ, was a commentary 
on the Institutes of Yajnawafcya : and the Daya 
Bhaga, which, wherever it differs from the Mitdc- 
shard, prevails in Bengal, and is the foundation of 
the principal divergences between that and the other 
Schools, equally admits and relies on the auihority 
of Yajnawalcya. In like manner there are o-losses 
and commentaries upon the Mitdcshard which are 
received by some of the Schools that acknowledge 
the supreme authority of that Treatise, but are not 
received by all. This very point of the Widow’s 
right to adopt is an instance of the process in ques- 
tion. All the Schools accept as authoritative the 
text of which says, “ Nor let a woman give 

or accept a Son unless with the assent of her Lord. ’’ 

But the School apparently takes this to mean 

that the assent of the Fiusband must be given at the 
time of the adoption, and, therefore, that a Widow 
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cannot receive a Son in adoption, according to the 
Dattaca form, at all. The Benf^al School interprets 
the text as requiring an express permission given by 
the Husband in his lifetime, but capable of taking 
effect after his death : whilst the Mtiyookhu and 
Kousfubha, Treatises which govern the Mahratta 
School, explain the text away by saying, that it 
applies only to an adoption made in the Husband*s 
lifetime, and is not to be taken to restrict the Widow^s 
power to do that which the general law prescribes as 
beneficial to her Husband’s soul. Thus upon a care- 
ful review of all these Writers, it appears, that the 
difference relates rather to what shall be taken to 
constitute, in cases of necessity, evidence of authority 
from the Husband, than to the authority to adopt 
being independent of the Husband. 

The duty, therefore, of an European Judge who 
is under the obligation to administer Hindoo Law, is 
not so much to inquire whether a disputed doctrine 
is fairly deducible from the earliest authorities, as to 
ascertain whether it has been received by the par- 
ticular School which governs the District with which 
he has to deal, and has there been sanctioned by 
usage. For, under the Hindoo system of law. clear 
proof of usage will outweigh the written text of the 
law. The Respondent, Ramalinga^ insists that, tried 
by either test, the proposition for which he contends, 
will be found to he correct. 

The industry and research of the Counsel in the 
Courts below have brought together a catena of texts, 
of which many have been taken from Works little 
known, and of doubtful authority. Their Lordships 
concur with the Judges of the High Court in declin- 
ing to allow any weight to these. But the highest 
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European authorities, Mr. Colehrooke^ Sir Thomas 
StrangCy and Sir William Macnaghten^ all concur in 
treating as works of unquestionable authority in the 
South of India the Mitacshara, the Smriti Chan- 
drika, and the Madhavyam^ the two Iatt(‘r being, as it 
were, the peculiar Treatises of the Southern or Dravadn 
School. Again, of the Oaftaca Mimansa of Nanda 
Panditat and the Dattaca Chandvika of Davanda 
Bhatta^ two Treatises on the particular subject of 
adoption, Sir William Macna^hfen savs. that the\' 
are respected all over India : but that when they 
differ the doctrine of the latter is adhered to in 
Bengal and by the Southern Jurists, while the 
former is held to be the infallible o-uide in the Pro- 
vinces of Mithila and Benares. The Dattaca Mi- 
tnansa, by the Author of the Madhavyam , is also 
recog^nized as of high authority in the South of India 
by Mr. Ellis in his note at page i68 of the second 
volume of Strange's " Hindu Law.” 

Of these Treatises, the Mitncshara is silent on the 
point in question. The Dattaka Mimansa of Nanda 
Pandita (sec. i, Articles 15 to 18, and Articles 27 
and 28) is opposed to the Respondent’s view of it : 
but it seems equally opposed to an adoption by a 
Widow, under any circumstances. The Dattaca 
Chandrika (sec. [, Articles 31 and 32) allows a Widow 
to give a Son in adoption where her Husband has not 
forbidden her to do so, implying his assent from the 
absence of prohibition. The Smriti Chandrika also 
permits a Mother to give her Son, if she be authorized 
to do so by an independent male. And it is argued, 
that what these last two authorities lay down con- 
cerning a Widow’s right to give, must, by parity of 
reasoning, be taken to be laid down concerning her 

59 
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right to receive a Son in adoption. The Madhavyam 
(if that term is confined to the Parasara Madhaviya, 
and does not embrace all the works of Vtdya Narain- 
samy) seems also to contain no direct determination 
of the point in question ; but the Dattaca Mimansa 
of that Author clearly and explicitly declares the 
right of the Widow to adopt with the authority of 
her hather-in-law, and whatever other kinsmen of her 
Husband may be comprehended under the et cetera. 
It cannot, therefore, be said, that the proposition [aid 
down by Mr. Colchrooke^ and adopted by Sir Thomas 
Strange, is not supported by at least one of the 
original Treatises of undoubted authority in Drdvadn, 
The Dattaca Mimansa of Sri Rama Pandita, who is 
stated by the Iu*dges of the High Court to be an 
authority very generally cited in the South of India, 
also confirms the proposition. 

Their Lordships have excluded from their consider- 
ation of what is the positive law of the Drdvada Country 
the peculiarly Mahratta Treatises (the Muyookhu and 
Koustubha), and also the Viromitroddya, which is 
a Treatise of especial authority at Benares. It must, 
however, be admitted, that the fact of the reception 
of the doctrine in question by Schools so closely allied 
to that of Drdvada is in favour of the hypothesis that 
it also obtains in the latter, and strengthens the autho- 
rities which directly support that hypothesis. 

The evidence that the doctrine for which the 
Respondents contend has been sanctioned by usage 
in the South of India consists partly of the opinions 
of Pundits, partly of decided cases. Their Lordships 
cannot but think that the former have been too sum- 
marily dealt with by the Judges of the High Court. 
These opinions, at one time enjoined to be followed, 
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and long directed to be taken by the Courts, were 
orticial, and could not be shaken without weakening 
the foundation of much that is now received as the 
Hindoo law in various parts of British India. I'pon 
such materials the earlier works of I'.uropean writers 
on the Hindoo law, and the earlier decisions of our 
Courts, were mainly founded. The O|)inion of a Pundit 
which is found to be in conflict with the translated 
works of authority may reasonably be rejected; but 
those which are consistent with such works should 

be accepted as evidence that the doctrine which ihev 

0 

embody has not become obsolete, but is still received 
as part of the customary law of the Country. .X consi- 
derable body of these fuhvas, or opinions, is collected 
in the third part of what has been called throughout 
the argument in this case the ‘Green Book.” It is 
not necessary to consider, whether they can all of 
them be supported to the full extent of what they 
affirm. But they show a considerable concurrence of 
opinion, to the effect that, where the authority of her 
Husband is wanting, a Widow may adopt a Son with 
the assent of his kindred in the Dravada Country. 

The decided cases, exclusive of those in the Bomba v 
Presidency, which may be taken to be governed by the 
Muyookhu, are certainly not many. But there is at 
least the case G. (a), decided by the late Sudden Court ol 
Madras, and there are the French cases, which ought' 
not, their Lordships think, to be wholly disregarded 
as recognitions of the law prevailing in the South 
of India. They are to be relied on in this case as 
affording evidence of a long continued series of 
opinions officially given, and judicially received, which 

(a) Apfntniengar V. Alem.doo Amm.il, SuA. Dec lor i8?8 

PP. 5, 6. • : ; 
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were adopted as the grounds of decision, showing 
a continued and recognized existence of a doctrine, 
which suffices to remove from the opinions of the 
Pundits in this case every suspicion of being opinions 
given to support the interests or judgments of others. 
Against these authorities the Appellants have in- 
voked that of the case of Raja Haimun Chull Sing 
V. Koomer Gunsheam Sing (2 Knapp’s P. C. Cases, 
p. 203). But what was, in fact, decided by the very 
guarded judgment delivered by the late Lord 

Wensleydale in that case? It was that, accord- 

ing *0 the native text-writers — including probably 
Vasisfita, certainly including the Dattaca Miman sa 
of Nanda Pandita — the authority of the Hus- 
band was a requisite to a valid adoption ; that 

the strictness of the law had been in many dis- 

tricts, and particularly in the Mahratta States, 
relaxed or modified by local usage, but that it had 
not been established to their Lordships’ satisfaction 
that that relaxation had extended to the particular 
District of Etawahy in Upper India. Disclaiming, 
therefore, the itUention to decide what was the law 
in other parts of India^ their Lordships held, that they 
could not say that the law in that District did not 
require the direction of the Husband m order to the 
validity of an adoption, which it was necessary for 
them to do in order to reverse the judgment of the 
Court below. It is clear that that decision was not 
intended to govern, and cannot be taken to govern, a 
case arising in the South of India. 

Upon the whole, then, their Lordships are of 
opinion, that there is enough of positive authority to 
w'arrant the proposition that, according to the law 
prevalent in the Dravada Country, and particularly 
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in that part ol it wherein the Ramnad zcmindary ib 
situate, a Hindoo Widow, not having her Husband’s 
permission, may, if duly authorized by his kindred, 
adopt a Son to him. And they think that tliat positive 
authority affords a foundation for the doctrine safer 
than any built upon speculations touching the natural 
development of the Hindoo law, or upon analogies, 
real or supposed, between adoptions according to the 
Dattaca torm, and the obsolete practice, with which 
that form of adoption co-existed, of raising up issue 
to the deceased Husband by carnal intercourse with 
the Widow. It may be admitted that the arguments 
founded on this supposed analogy are in some measure 
confirmed by passages in several of the ancient 
Treatises above referred to, and in particular by the 
Dattaca Mimansa of Vidya Narainsamv, the Author 
of the Madhavyarn ; but as a ground for judicial 
decision these speculations are inadmissible, though 
as explanatory arguments to account for an actual 
practice they may be deserving of attention. 

It must, however, be admitted that the doctrine i^ 
stated in the old Treatises, and even by Mr. Co/e- 
brooke^ with a degree of vagueness that may occasion 
considerable difficulties and inconveniences in its 

practical application. The question who are the 

* 

kinsmen whose assent will supply the want of positive 
authority from the deceased Husband, is the tirst to 
suggest itself. W^here the Husband s family is in the 
normal condition of a Hindoo family — i.e. un- 
divided — that question is of comparatively easy solu- 
tion. In such a case the Widow, under the law of 
all the Schools which admit this disputed power of 
adoption, takes no interest in her Husband’s share of 
the joint estate, except a right to maintenance. .And 
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though the Father of the Husband, if alive, might, 
as the head of the family and the natural Guardian 
of the Widow, be competent by his sole assent to 
authorize an adoption by her, yet, if there be no 
hather, the consent of all the Brothers, who, in 
default ut adoption, would take the Husband^s share, 
would probably be required, since it would be unjust 
to allow the Widow to defeat their interest by intro- 
ducing a new co-parcener against their will. Where, 
however, as in the present case, the Widow has taken- 
by inheritance the sep irate estate of her Husband, 
there is greater difficulty in laying down a rule. The 
power to adopt when not actually given by the Hus- 
band can only be exercised when a foundation for it 
is laid in the otherwise neglected observance of 
religious duty, as understood by Hindoos. Their 
Lordships do not think there is any ground for say- 
ing, that the consent of every kinsman, however re- 
mote, is essential. The assent of kinsmen seems to 
be required by reason of the presumed incapacity of 
women lor independence, rather than the necessity of 
procuring the consent of all those whose possible and 
reversionary interest in the estate would be defeated 
by the adoption. In such a case, therefore, their 
Lordships think, that the consent of the Father-in-law, 
to whom the law points as the natural Guardian and 
“ venerable protector ” of the Widow, would be 
sufficient. It is not easy to lay down an inflexible 
rule for the case in which no Father-in-law is in 
existence. Every such case must depend upon the 

circumstances of the family. All that can be said 

# 

is, that there should be such evidence of the assent 
of kinsmen as suffices to show, that the act is done by 
the Widow in the proper and bond fide performance 
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of a religious duty, and neither capriciously nor from 
a corrupt motive. in this case no issut* raises the 
question, that the consents were purchased, and not 
bond fide attained. The rights of an adopted .Son are 
not prejudiced by any unauthorized alienation by the 
Widow which precedes the adoption which she makes : 
and though gifts improperly made to procure assent 
might be powerful evidence to show no adoption 
needed, they do not in themselves go to the root of 
the legality of an adoption. 

.\gain, it appears to their l.ordshijis that, inasmuch 
as the authorities in favour of the Widow’s power to 
adopt with the assent of her Hu.sband's kinsmen pro- 
ceed in a great measure upon the assumption that his 
assent to this meritorious act is to be implied wher- 
ever he has not forbidden it, so the power cannot be 
inferred when a prohibition by the Husband either 
has been directly expressed by him, or can be reason- 
ably deduced from his .lisposition of his propertv or 
the existence of a direct line competent to the fu 
perlormance of religious duties, or from other circum 
stances of his family which afford no plea for a super 
cession of heirs on the ground of religious obligatio, 

to adopt a Son in order to complete or fullil defective 

religious rites. 

rheir Lordships having thus stated the conclusion- 
to which they have come upon the general question oi 
law involved in these appeals, will now conside. 
whether the High Court of Madras has correctly ap. 
plied that law to the facts of the present case. 

They are of opinion, that both the Courts below 
were right in holding that the collateral kinsmen of 
Ramasaray were to be found in the familv, of 

tthich the printed pedigree forms part of the record. 
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According to Hindoo law, Ramasamy was the Son, 
though by adoption, of Annasamy ; and he again was 
the Son, though by adoption, of the first Ramasamy^ 
who was a Taver ; and the heirs of Ramasamy, in the 


absence of descendants, were traceable 


upwards 


through these two persons, as if they had been his 


natural bather and Grandfather. There is no 


ground for saving that this, the legal consequence of 
the successive adoptions, was affected by the assump- 
tion of the name of Safhupathy, the family name of 
the ancient Zcjnindars of Ramnad and of Man^alswara, 
the (irantee of the zemindary. It is to be observed, 
however, that this line affords none but very remote 
kinsmen, if their relationship to Ramasamy be cal- 
culated on the principle just stated. The nearest of 
them, Moofoosmny, would on that principle stand in a 
degree of relationship to Ramasamy which, according 
to the rule of the Mitdeshara (cap, 2, sec. v., art. 6), 
would exclude him from the category of Sapindas, and 
place him in that of or those connected 

only by a libation of water and a common family 
name. He was, however, the natural Brother of 
Annasamv, and that circumstance might strengthen 
his title to be considered, in the absence of nearer 
connections, the natural male protector of Ramasamy' s 
Widow. Again, the person who really tilled the office 
of Protector, and that by the express appointment of 
Ramasafny, was, up to the time of her quarrel with 
her Daughter-in-law, Mootoo Veroyee. Nor is it by 
any means unusual in a Hindoo family to find the 
Mother-in-law occupying a position of considerable 
power and importance. Moreover, she was unques- 
tionably the heir to the property next in succession to 
Ranee Parvata Nachear, after the failure of Rama- 
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samys descendants. It, therefore, appears to their 
Lordships, that in this state of the family the assent 
of Mootoo Veroyee^ of Mootoosamy, and of the otlier 
persons who are proved beyond all question to have 
assented, was sufficient to legitimate the adoption, 
even if the evidence has failed to pro\ e the consent 
of the yet remoter kinsman, Ramrajah Taver. 

It has been argued, however, that even if thi^ 

adoption would have been regular had Ramasamv 

died childless and intestate, his arzi relating to tin* 

»> 

management and descent of the zemindarv contains 
an indication of his intention that his Dauehters and 
their descendants should be his successors and repre- 
sentatives, which ought to be taken to imply a virtual 
prohibition of the act of adoption bv his W’idow. 
Their Lordships cannot accede to this argument. 
Ramasamy, no doubt, intended to be represented hv 
his Daughters' line, should that line continue. But 
he made no express provision for its failure, and the 
same reasons which justify a presumption of authority 
to adopt in the absence of express permission are 
powerful to exclude a presumptive prohibition to 
adopt, when on a new and unforeseen occasion the 
religious duty arises. His Widow has not claimed a 
power to adopt, except on the happening of the con- 
tingency for which her Husband omitted to provide. 
And her power so limited, not having been qualified 
by his disposition, must be determined bv the general 
law. 
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Another argument for the Appellants was founded 
on the attempted adoption of a Son, Annasamy, by 
Dorarajah. That person is not a party to either of 
these suits: he has not impeached the adoption of 
the Respondent, Ramal'in^a ; he has, on the contrary, 
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supported it as a witness. Nothing decided by the 
decrees under appeal can prejudice his rights, if he 
has any, under an adoption which the Revenue 
authorities at the date of it seem to have treated as 
illegal. Their Lordships have not before them the 
necessary materials for determining, whether that adop- 
tion was in fact valid or invalid ; or whether, if valid, 
it would have any, and what effect on the title of the 
Respondent, Ramalin^a. In that state of things 
neither of the present Appellants can be allowed to 
insist on this supposed jus an objection to the 

decrees which they impeach. 

Their Lordships have, therefore, come to the con- 
clusion, that these decrees, and the judgment on which 
they proceed, are substantially right, in so far as they 
affirm, as between the parties to this litigation, the 
validity of the adoption by Ranee Parvata Nachear 
of the Respondent, Ramalin^a. 

They also think that there is no foundation for the 
other and minor objection taken by the Collector to 
the decree of the i8th of March, j86i, on the ground 
that it asserts a power in Ranee Parvata Nachear to 
alienate or affect the zemindary beyond her life in- 
terest. Her power of alienation is expressly stated 
to be “ subject to the provisions of Hindoo law 
and the only object of that part of the decree was to 
affirm her right to exercise that power within the 
limits prescribed by the Hindoo law, free from the 
control of the Government or its Revenue Officers. 

Their Lordships are further of opinion, that there 
are no grounds for impeaching the decree of the 12 th 
of April, t86f, in so far as it found that the Appel- 
lant, Ranee Kunjara, stood in the relation only of 
stepmother to Ramasamy, and, therefore, could hav'e 
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no right to inherit his estate. I'hey think, that thi.s 
conclusion is supported by the Will of Rnnec Mootoo 
Veroyec, dated the 20th of January, 1820, which 
expressly states that Ramasnmy was adopted by 
Auninaniy and Raucc Mootoo X'eroyec utianimously. 

Upon the cross appeal their Lordships have onl\ 
to observe, that the (/uontum ol maintenance is a 
question with which the Courts of /ndia, having local 
knowledge, and being conversant with the habits of 
native families, are peculiarly competent to deal with : 
and that strong grounds should be shown to justify 
any interference by this Committee with their dis- 
cretion in that matter. And their Lordships see no 
reason for questioning the soundness of the discretion 

exercised by the High Court of Madras in the 
present case. 

Being, therefore, ot opinion, that the decrees under 
appeal are correct, and ought to be affirmed, their 
l.ordships will humbly recommend to Her Majesty that 
the two appeals and the cross appeal be each dis- 
inissed, with costs. 
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In this appeal the suit was brought by the Ben- 
gal Government against the Appellant, to establish 

* I’rcsent; — Members \\\ii Jiultcial Committee — Lord Komilly 

(the Master ot the Rolls), the Right Hon. Sir James William Col- 
vile. the Right Hon. Sir Edward Vaughan Williams, and Sir Fitz- 
Roy Kelly (the Lord (Miief Baron of the Exchequer). 
s.sv.?,s(0' .■ — The Right Hon. Sir Lawrence Peel. 

possessed previous to the passing of that Statute. 

the Government can only recover by strength of its own 


So held in a suit by the Government claiming lands by escheat, in 
which it was admitted, that the Defendant’s possession was as heir; the 
onus being on the Government, to show that the last proprietor died 
without heirs. 

The enumeration of Handhoos (cognate kindred) capable of inherit- 
ing, in preference to the right of the King to succeed, contained in 
the translation of the by Colebrooke, ch. II., sec. 7, held to 

be illustrative and not exhaustive. 

A translation of a passage by Yajnyawalcya (the Author of the 
Mitdcshard), enumerating the preferential heirs, including among 
Handhoos the Father’s maternal Uncle, not contained in Colebrooke* s 
translation, received and acted upon in determining the law of succes- 
sion of a Hindoo governed by the Mitdcshard. 

The Viromitrodaya by Mitramisira^ is an authority to be looked to, of 
what may have been left doubtful by the Mitdcshard, and as declaratory 
of the law of the Benares school. 

A Hindoo, whose succession was regulated by the Mitacshara^ and the 
law of the Benares school, died without leaving any nearer relative than 
the Brother of his Grandmother, ex parte paterna. He performed the 
Stradh to the deceased. Held (reversing the decree of the High Court 
at Calcutta)^ upon the construction of the }ditdcshard as expounded by 
the Viromitrodaya^ that the maternal Uncle of the Father is a Bandhoo, 
a cognate or kindred relation of the Father, and, failing nearer Bandhoos 
of the deceased, was entitled to inherit, as a relation of the deceased, 
by a title preferable to that of the Crown, claiming by escheat for want 
of heirs. 


ON APPEAL Prom the east indies. 


449 


the title of the Government, first, on the ground 
of an escheat, to a zemindary situate in the 
Zillah Rungpore^ as well as the movable property 
which had belonged to one Woopendro Chunder Roy, 
who had died without issue, and also, as* it was 
alleged by the Government, without leaving any 
other person who was by the Hindoo law entitled 
to succeed as heir to his immovable and movable 
estate ; and, secondly, to eject the Appellant from 
possession of the zemindary. 

The principal question raised in the Court below 
and on appeal, had reference to the construction and 
effect to be given to the undermentioned passage in the 
Mitacshara, and involved the point, whether the Ap- 
pellant, as the maternal Uncle of the deceased Father 
of Woopendro Chunder Roy, was excluded from the 
line of succession, although he was a Bandhoo, a 
cognate ralation of the deceased, and although it is 
laid down generally, that Bandhoos after Sapindas 
and Samanodacas do succeed as heirs, yet that the 
F'ather’s maternal Uncle and the maternal Uncle are 
not specifically named in the Mitacshara. ch. II., 
sec. 6, while the Son of each of these relations is 
therein expressly named as included among heirs. 

The passage of the Mitacshara in question is as 
follows : — 

" ‘ On failure of Gentiles (that is, the Samanodacas, 
to the fourteenth generation), the cognates are heirs.’ 
Cognates are of three kinds related to the person 
himself, to his Father, or to his Mother, as is de- 
dared by the following text The Sons of his own 
bather s Sister, the Sons of his own Mother’s Sifter 
and the Sons of his own maternal Uncles, must be’ 
considered as his own cognate kindred. The Sons of 
his Father’s paternal Aunt, and Sons of his Father’s 
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maternal Aunt, and the Sons of his Father's maternal 

Uncle, must be deemed his Father's cognate kindred. 

The Sons of his Mother's paternal Aunt, the Sons 

of his Mother’s maternal Aunt, and the Sons of his 
Mother’s cognate kindred ’ ” (a). 

Two other questions were also raised: first, 
whether the Government, who claimed by escheat, 
was not estopped from disputing the title and legal 
possession of the Appellant by reason of the Board 
of Revenue having formally recognized his title 
after investigation thereof, and recording his name 
as proprietor of the zemindary in succession to, 
and as legal heir of, Woopendro Chunder Roy; 
and second, whether an adopted Son of the Ap- 
pellant was entitled to succeed as such heir, the 
Son of the maternal Uncle of a Father being named 
in the list of Bandhoos entitled to inherit in the 
above passage of the Mitacshard^ in case it should 
be held, that the Appellant himself was not to be 
considered entitled to succeed as heir, on the ground 
that the maternal Uncle of a Feather was not expressly 
mentioned in the passage above-mentioned. 

It appeared from the evidence, that on the death 
of Woopendro Chunder Roy, the Appellant claimed 
to succeed to the inheritance, according to the law re- 
ceived in the Benares School, as standing in the rela- 
tion to the deceased of Father's maternal Uncle, and 


as such, being the nearest male relative, he performed 
the Stradhy or funeral ceremonies of the deceased as 
next heir, and obtained possession of the zemindary* 
The Appellant’s degree of relationship was ad- 
mitted by the Government, the Board of Revenue 

(rf) MitacsharUj ch. II. sec. 6. Translated by Colebrooke in his 
Treatise on Inheritance, p. 353. 
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having, upon an application for mutation of names, 
recognized his title to possession, and recorded his 
name as proprietor of the zemindary in the Collector’s 
Books, and it appeared that he had continued to pay 
the Government revenue a.ssessed upon the zemindary 
from that time until the institution of the suit whii h 
led to this appeal. There were two other Claimants 
to the succession, named Sohun I.all and Mohan 
Lnll, who represented themselves to be maternal 
Grandmother’s Si.ster’s Sons. The spiritual preceptor 
of the deceased also set up a title as heir. 

The suit was in the nature of an action of ejectment. 
By the plaint the Government claimed possession 
from the Appellant of ■ the immovable estate and 
movable property of Woopendro C harder Roy as an 
escheat, on the ground of the deceased having died 
without heirs, and stated, that there was no other 
means than by such suit to obtain po.ssession, as the 
Appellant, claiming as the maternal Uncle of R„„, 

Chunder Roy, the Father of the deceased, held and 

kept possession of the property under that title 

The Appellant by his answer insisted, that the 

zemindary and other property could not escheat while 

here were heirs in existence ; that he and his adopted 

Son were legally entitled as heirs of the deceased, and 

submitted, that even if it were not so. Government 

was estopped from disputing his right by the recoc.- 
nition of his title as before stated. 

of^te" ‘he religious ceremonies 

R r / the Vironntroddya Rhastras 

zfL R ‘he Judge of the 

h Rungpore, dated the 28th of September r86a 
It was decided tb;.f j- '^^P^emner, r«64, 

the of ^'-cording to general rule of law, 

of proving a failure of heirs of Woopendro 
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Chunder Roy, deceased, the late proprietor, and a 
consequent vacant possession, lay on the Government, 
as claiming the property under an escheat from failure 
of heirs, and that their title could not arise while there 
was any person entitled to succeed by consanguinity 
to the deceased ; that, it being admitted on the plead- 
ings, that the Appellant was the grand-Uncle of 

Woopendro Chunder Roy, and as the order of succes- 

/ - 

sion laid down in the before set out passage of the 

Mitacshara was entirely based on, and governed by 

affinity or consanguinity, the Appellant was, according. 

to the spirit of the text of the Mitacshara, to be 

considered the next heir of the deceased, and as such, 

legally entitled to hold possession of the property : 

♦ 

and the decree accordingly dismissed the suit of the 
Government, with costs. 

There was an appeal from this decree to the High 
Court at Calcutta, and that Court, consisting of 
Messrs. C. B. Trevor and G. Campbell, by their 
judgment, dated the 30th of August, 1865, reversed 
the decree of the Zillah Judge, deciding against 
the Appellant’s title as heir in succession, on the 
ground of the omission from the passage in the Mitac- 
shara of the name of the Father’s maternal Uncle. 
The judges of the High Court, in delivering judg- 
ment, admitted, that there was no decision of the 
Courts on the point in question. They referred, 
however, to the following authorities, regarding a 
Sister’s Son and a Brother’s Daughter’s Son, who 
were admitted to be Sapindas in the sense used in the 
Mitacshara, and Bandhooos also, as applicable to the 
question at issue, Nagalinga Pillai v. Vardiltnga 
Pillai (Dec. of Sud. Court, i860, p. 245); Doe Dem 
Kalamm'al V • Kurppas {\ Mad. High Court Reps. p. 85 
to 01) ; Chotee Lall\. Goordyal (Rep. of the Sud, Pew. 
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Ad. (N. W. P.) for March, 1865, p. 200) ; Kias Koomar 
V. A^und Roy (7 Sel. Reps. p. 37 (o ^o) ; Joivahir Ra- 
hoor V. Mussamat Koilassec ( i \V<*(*kIv Rep. 74) ; Bis- 
sumhhar Sahoo v. Bhyruh Sahoo (f.ec^al Rememl>ran('er 
for 1864, pp. 168, i6c)): JutNini Bibee \. Massunuif 
Golah Dehee (i Agra Law Journ. 17). Thr High 
Court, by its judgment, reversed the de(Te(' of the 
Zillah Court, and de( ree<l possession of the pro|)erly 
to tlie Government as an escheat, on an entire 
failure of legal heirs. 
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Sir R. Palmer, Q.C., and Mr. Leith, (with 
whom was Mr. E. P U'ooii,) for the .Ap- 
pellant, and 


Mr. Forsyth, Q.C., and Mr. .'[ferha/e, for the 
Bengal Government. 


On the opening of the appeal a |)reliminarv ohjer- 
tion was taken by the Appellant to the riu-ht of the 
Government to sue. It was submitted, that the 
suit being in the nature of ejectment, the onus was 
upon the Government, to establish a clear title bv 
escheat by showing an entire failure of leeal heirs of 
the late \^oopen(lro Chunder Rov, the Zemttidar last 
seised, according to Hindoo Law, and a conseqin^nt 
vacant succession, which, it was contended, the Go- 
vernment failed to do, and was not entitled to rely 
on the weakness of the title of the Appellant, who 
had been put in pos.session by the Government. 

The Lord Chief Baron: In this Country in a Writ 
of intrusion, or Ejectment, the Crown must, to take 
lands by escheat, prove that there was an entire failure 
of heirs, and so also a Lord of a Manor with respect 
to Copyholds on the death of a Tenant without heirs, 
and cannot rely upon the want of title of the party 
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in possession. The Government must show a good 
title. Mere they have shown none. 

For the Bengal Government it was contended, first, 
that by the Hindoo Law, the Appellant, the maternal 
Uncle of the Prather of the party last seised, had no 
title as heir, and that the Government was not bound 
to prove a negative that there were no heirs; and 
secondly, that there were other parties claiming as 
heirs, citing The Collector of Masulipatam v. Cavaly 
Vencata Narrainapah {a). [Sir Laivrence Feel'. The 
Crown has not under the Statute, 2ist & 22nd Viet. 
c. 106, transferring the Government of India to the 
Crown, a higher title than the late East India Com- 
pany had. If the East India Company had claimed 
lands u|)on the ground of the extinction of the imme- 
diate tenantry, they must have proved their title in 
the same manner as a party claiming under a remote 
remainder would have to prove extinction of the 
previous heirs. There appears to he other parties 
who are entitled.] A judgment against the Appellant 
would not operate as a bar to a party who claimed, 
shovvinjf a title as heir. It is admitted that the 

O 

Government had not given affirmative evidence of the 
non-existence of heirs. 

Lord Rom ILLY : — 

Their Lordships wish to ask the Appellant’s 
Counsel, whether they have anything to say to the 
judgment they are prepared to pronounce, namely, 
that without deciding the rights of the parties, to 
dismiss the appeal from the Zillnh Court and to 
reverse the judgment of the High Court at Calcutta^ 
liberty being given to the Respondent to institute 
fresh proceedings for the purpose of establishing the 

right of the Crown by escheat. 

(/)-) 8 Moore’s Ind. App. Cases, 500, 
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Sir A’. Pnimer ckcliiiffl to at tode to the proposed 

judgment, and claimed the right to he heard on 
tlie merits. 

Upon the queslion, w hether hy the i liiuloo law 
received in the Benares School, the Appellant, as 
Father's maternal Uncle, was entitled as at Bandhoo to 
succeed as heir to Woopendro Chiindcr Boy^ in prefer- 
ence to the claim ol tlie Crown bv eseiieat ; the follow- 
ing authorities were cited; The Mitaeshara (IVans. 
by Colebrooke), eh. II. sec. vi. ; Stokes' “Hindu 
I^w,” ]). 448; The Viromitrodaya (a); Stokes' 
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(tj) The passage (pioted Irom tde \'in)m/ir.>-{.iy>!, p. 2oy, is trans- 
lated in Mr Justice /An-Aa' s jud'rment, in the case of Aoin to Kum.in 

V. LnkhxHiirayaH Chukurbutlv (9 Se vest re’s Sel. Cases, 5 17-5 52 ), 

as follows " In defaiilc of Samanotiakas. IhiutHMos, (coco)ates) are 
heirs. Cognates arc of three kinds,— related to the person hinisell, 
to his Father, or to his Mother .\ccordin» to the followin'^ text ' 
‘‘I'he Sons of his own Father’s Sister, the Sons of his own ^^other's 
Sister, and llie Sonsofliis mateinal Uncle, must be considered as 
his own connate kindred. The Sons of liis Father’s j)atcrnal Aunt 
the Sons of his Father's maternal Aunt, and tlie Sons of his Father's 
maternal Uncle, must be deemed his Father’s co^mate kindred 
The Sons of his Mother’s paternal Aunt, the Sons of his Mother’s 
maternal Aunt, and the Sons of iiis Mother’s maternal Uncle 
must be reckoned his Mother’s cognate kindred. 'I'hcn be 
reason of near affinity, the cognate kindred of the deceased 
himself, in the first instance : then the Father’s cognate kindred 
and next his Mother’s cognate kindred, succeed.’ I Ids is the order 
of succession. In the text of .• ‘ I’hen the distant kinsman 
shall be the heir, or the spiritual preceptor, or the pupil the teimi 
Sakidya comprehends the persons descended from the same family 

and the kinsman allied by common libation of water 
{^Siunanodaka) ; the maternal Uncles and the rest ; and the tliree 
kinds of cognates. The term cognate in the text of 

Jageeshmira ox yagyavalkya comprehend also the maternal 

Uncles, and the rest ; otherwise the maternal Uncles and the rest 
Avould be omitted, and their Sons would be entitled to inherit and 
not they themselves, though nearer in the degree of affinitv 
doctrine highly objectionable.'" 


A 
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“Hindu Law,” pp. 176-8; The Daya-Bhaga^ 
cli.XI.sec.vi.pl. 12; Stokes' “Hindu Law,” p. 346, 
352-3 ; The Daya-Krama-Sangraha^ ch. 11 . sec. vi; 
Stokes' “ Hindu Law,” p. 499 ; Strange's “ Hindu 
Law,” Vol. I., pp. 147-8, 317 [2nd Ed] ; Dattaka 
Mimansa of Narnia Pandita^ sec. II. p. 29 (Trans, by 
Sunderland) -, Mor/ey's Dig., Vol, I. Pref. ccxxi. ; EP 
berling on Inheritance, pp. 81, 2, 3 ; and an English 
translation of the principal maxims of Mitacshara 
Grunthoo (a ) ; Amreto Kumari v. Lukhynarayan 


(«/) I'his document, ilescnoed as an English translation ol the 
principal ma.xims ol the Milacskara Grunthoo, was put in evidence 
by the Defendant, ami received and acted upon by the (courts in 
India and on ai)peal. As it differs in some respects from the 
translation by L'olebrooke, it is set out entire : — 

“ The Wife and the Daughters also, both Parents, Brothers 
likewise, and tlieir Sons, gentiles, a pupil, and fellow-student. On 
failure of the hrst among these, tlie ne.\t in order is indeed heir to 
the estate of one wlio departed lor heaven (died), leaving no male 
issue. This rule e.xtends to all persons and classes. (See 6V/?- 
brooke's ' Translation of the Milacskara,' c.i. 11 . sec. i. pi. i. p. 324.) 

“On faiiure of gentiles, the cognates {^Bandhoos) are heirs. 
Cognates are of three kinds, — related to the person himself, to his 
bather, or to his Mother, as is declared by the following text 
‘ The Sons of his own Faiher s Sister, the Sons of his own Mother’s 
Sister, and the Sons of his own maternal Uncle must be con- 
sidered as his own cognate kindred. The Sons of his Father's 
paternal Aunt, the Sons of his Father s maternal Aunt, and the 
Sons of his Father’s maternal Uncle, must be deenieil his Father’s 
cognate kindred. The Sons of his Mothers paternal Aunt, the 
Sons of his Mother’s maternal Aunt, and the Sons of his Mothers 
maternal Uncle, must be reckoned his Mother’s cognate kindred.’— 
(Colebrooke's ‘ franslation of the Mitacshara^ ch, II. sec. vi. pt. i- 

‘‘ Heie, by reason ol near affinity, the cognate kindred (of the 
deceased himself) are his successors, in the first instance: on the 
failure ofthem, his Father’s cognate kindred ; in default of them, his 
Mother’seognatekindred. Thisisthe order of succession. (Trans- 
lation of the annexed passage of the Viromitrodaya,co\i‘\ed from the 
Book which is in the library of the Government Sanscrit College .) 
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Chukurbutty (a), referring to a passage in the Mitac- 
shara (b) not translated by Colebrooke ; The Collector 


“The term Sukulya (clislani kinsman) used in the lollowin); 
text ol J/iJ/zw,—* Then tile distant kinsman sliall be the heir, oi 
spiritual preceptor, or the pupil,’ comprehends the persons 
descended Irom the same ancient sage Gulru), and the 

kinsmen, allied by common libation ol water; tlie maternal Uncles 
and the rest, and the three kinds ol cognates. I he term ' cognate’ 
{Uiifuthoo) \\\ \.\\G o\ ya^is/mani or Janaviiikyn, must compre- 
hend also the maternal Uncles and the rest ; otherwise the maternal 
Uncles and the rest would be omitted, and theii Sons would be 
entitled to inherit, and then they themselves, tiiougli nearer in ilic 
degree ol affinity ; a docuine highly objectionable.— 

(Tianslation of the annexed passage ol the Viromilrodayd, copied 
from the Hook which is in the library ol the Government Sanscrit 
College.) 


“ Therelore, the summary of the above-mentioned heirs is this : — 
Hirst, the Son ; on failure of him, the (grandson: in his absence, 
the Cirandson's 'Son ; on failure ol him, a chaste wife ; in her 
default, the Daughters; in their absence, the Mother; in hei 
delault, the bather : and in his default, the Daughter’s Son; and 
in default of him, the Brother ; in his default, the Ifi-other’s Son ; 
and on his death, the nearest kinsmen ; in default ol them, the 
remotest kindred, according to their order ; in default of all these, 
the nearest Sdkiilya ; on failureol them, the remotest Sdkulya; in 
their absence. Maternal Uncles and others. 

“Hut on failure of all these heirs, the King inherits, except the 
property of a lira/unafia, which goes to anotlier 
vada Chinta Chintamoni. — {Vide Baboo Prossonno Cooinar I'a^orc's 
translation of the Vivada Chintamaniy p. 2^9.) 

“ A true translation of the annexed Sanscrit paper. 
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“ (Signed) Shama Churn Sircar^ 

“Chief Interpreter and Translator, High C'ourt. ’ 

(rt) 9 Sevestre's Reps, of Select Cases, 547. 

(i^) This passage was as follows : “ \Vhen one having gone to a 
Foreign country dies, let the descendants, cognates {Baudhoos), 
gentiles, or his companions take the goods. In their delault, the 
King. When of those who are associated in trade, any one, having 
gone to a Foreign country dies, then his share shall be taken by his 
heirs, i.e. the Son and other descendants, cognates, Bondhava, i.c. 
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17th July, 
1868. 



of Mnsulipatam v. Cavaly Vencata Narainapah fa) / 
The Collector of Madura v. Moottoo Raaiolinga 
Sathupathy (h) ; Venayeck Amindrow v. Luxumee- 
bcice (c) ; Nagalinga Pillia v. Vardilinga Pillia (d) ; 
Surja Kumari v. Gaudhrap Singh (e) ; and Lakhi 
Priya v. Bhavirab Chandra Chandhuri (/). 

Their Lordships reserved the consideration of their 
judgment, which was now pronounced, as follows, by 

The Right Hon. Sir James W. COLVILE. 


The facts on which the determination of this appeal 
depends are few and undisputed. Woopendro Chunder 
Roy, the owner of the zemindary and other property 
in dispute, died on the 7th of August, i860, an infant, 
and unmarried. He was of a family which had 
formerly come from the Upper Provinces, and, though 
settled in Lower Bengal, where the zemindary is 
situated, is admitted to have retained the ceremonial 
and other law of its original habitat. There is, 

the Mother’s side relatives, the maternal Uncles and others, the 
Gentiles, i.e. the Sapindas, besides the Son and other descendants, 
and those who are come, i.e, those associated in trade who come 
from a Foreign countiy. In their default, i.e in default of 
descendants, &c., let the King take. By the word ha, (or) [the 
Sage] shows their right severally. The rule as to the order con- 
tained in [the text] the Wife, Daughters, Si.c , is also understood 
for this place. The necessity for the text is to exclude the Pupil, 
the fellow Students, the Brahmin, and to include the Trader.” — 
{Milacahara, p. 322, Fd. 1829 ) This translation is taken from 
the judgment of Mr. Justice Bayley, in the case of Amreto Kumari 
V. Lukhynarayan ChukurbuUy, 9 Seveslre's Sel. Cases, p. 551. 

(a) 8 Moore’s Ind. App, Cases, 525, 

((^) Ante, p. 397. 

(*:) 9 Moore’s Ind. App. Cases, 516. 

(rf) Dec. of Sudder Court, i860, p. 245. 

(c) 6 Ben. Sud. Dew. Ad. Rep, 142. 

(/) 5 Ben. Sud. Dew. Ad. Rep. 315, 
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therefore, no dispute tliat any (|uestion touching the 
succession to Woopendro Chunder Roy is delcrminal>lc 
by the law of inheritance current at Benares. 

On Woopendro Chunder Roy s death thr Appel- 
lant, as the nearest male relative surviving him, per- 
formed his Stradh, claimed his properly as heir, and 
shortly afterwards applied to have his own name sub- 
stituted for that of the deceased as owner of the 
zemindary on the Collector’s register, lie is, how- 
ever, but a remote kinsman ot the deceased, being 
only the Brother of his (irandmother ex parte pa~ 
ternd^ or, to use the phraseology of the Mitaeshard, 
his Father’s maternal I'ncle. And accordingly, at 
the time of this application for mutation of names, 
some question, whether the Appellant was entitled to 
inherit, and whether the projjerty did not pass for 
want ol heirs to the Crown, was raised. Thereupon 
the Board of Revenue consulted their adviser, the 
Legal Remembrancer, and on his opinion, fortified 
by that ot a Pundit which he had procured through 
the Registrar of the High Court, determined to re- 
cognize the title ol the Appellant, who accordingly 
w'as put into possession, or left in possession of the 
property, recorded as proprietor of the zemindary in 
the Collector s Books, and continued to pay the Go- 
vernment revenue assessed upon it up to the date of 
the institution of this suit 

In 1863, the Government authorities appear to 
have changed, for reasons which have not been ex- 
plained, their view of the Appellant's title; and on 
the 3rd of August in that year the suit out of which 
this appeal has arisen was commenced against him 
in the name of the Government of Bengal]\^ repre- 
senting the Crown, fur the recovery of the real and 
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personal property of Woopendro Chunder Roy^ on 
the allegation, that upon his death it had escheated, 
for want of heirs, to the Crown. 

By a decree, dated the 28th of September, 1864, 
the Zillah Judge dismissed the suit, holding that the 
Government was not entitled to oust the Appellant. 
'I'he precise grounds of his judgment it is unnecessary 
to examine. 

On appeal to the High Court, this decision was 
reversed by two of ihe Judges of that Court, and the 
|)resent appeal has been preferred against their decree. 

The points ruled by the judgment of the High 
Court were, — 

First, that the Government was not estopped by the 
acts of its Officers in 1861, when the Appellant ap- 
plied for and obtained the mutation or names, from 
bringing this suit. 

Second, that upon the true construction of the sec- 
tion in the Mitdcshara, which will be hereafter con- 
sidered, the Appellant, as the maternal Uncle of the 
Father of the deceased, was excluded from the class 
of Bandhoos capable of inheriting ; and that con- 
sequently, as between him and the Government, he 
had no title to the property sued for. 

Upon these findings the Court decreed, that the Go- 
vernment should obtain possession of all the real pro- 
perty admittedly in the Appellant's possession, with a 
certain specified exception, but that, for want of proof 
as to its value, their claim to the movable property 
should be dismissed ; and the judgment then proceeded 
as follows: — "This decree of the Government against 
Gridhari is final, but it does not become absolute until 
the claim of Sohun Loll Lall and Mohun Lall, who 
represent themselves to be maternal Grandmother's 

4 
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Sister^s Sons, and that of Harro Bhojn ^lisser, th<* 
spiritual preceptor of the deceased, have been inquired 
into. The last-named person has filed no evidence, but 
his claim cannot be determined until that of Sohun Lai! 
and Mohiin Lall has been set at rest, and thev have 
filed no evidence at all. Thev, as well as the Acharjev. 
or spiritual preceptor, do not op|)ose the Defendant, 
Gridhari s claim, but only |>refer a claim in case his 
is declared to be invalid : and if thev prove them- 
selves to be what they allege that they are, the\- art- 
undoubtedly entitled to succeed as (‘nunierate<l Btnui- 
hoos. The case must, therefore, be remitted to the 
Judge, with instructions that he will, without delay, 
take up the case, and call on these parties and any 
others who may appear to claim the property of the 
deceased minor, within a reasonable time to hie their 
evidence. He will then examine it thoroughly, and. 
guided by his estimate of it, and by Hindoo l.aw. he 
will either confirm the present Order in favour of 
Government as against them also, or pass in their 
favour whatever decree the law of the case seems to 
require.” 

The able arguments before this Committee have 

been principally addressed to the question raised b\' 

the second of the above findings, viz. whether under 

the law current at Benares the Appellant has not a 

title to inherit the property preferable to the claim of 

the Government by escheat : and that question their 
Lordships will first consider. 

Its determination will ultimately be found to depend 
on the construction to be given to the first article of 
the sixth section of the second chapter of the Mitdc- 
shard. The absolute exclusion of the Father's 
maternal Uncle from the list of possible heirs, for 

62 
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which the Respondent contends, can rest on no other 
ground. 

Mr. Forsyfhy indeed, argued strongly against the 
right of the Appellant to inherit, on the assumption 
that he was not entitled to offer the funeral oblations. 
Rut is this assumption well founded? There is 
evidence, the uncontradicted evidence of the family 
Priest and others, that the Appellant did, in point of 
fact, perform the Stradh of Woopendro Chunder Roy, 
and he seems, in the judgment of the Priest, properly 
to have performed that function in the absence of any 
nearer kinsman. It is, how'ever, unnecessary to deter- 
mine whether this act of the Appellant was regular or 
not. 1 he issue in this case is not between two com- 
peting kinsmen, but between a kinsman of the deceased 
and the Crown. Let it be supposed, for the sake of 
argument, that the nearest existing relative of Woo- 
pendro Chunder Roy at the time of his death had 
been, not the Appellant but a natural-born Son of the 
Appellant. ft is admitted that, on the strictest 
interpretations of the Mitacshard, such a person is a 
Randhoo ; that the three classes of Bandhoos must 
be exhausted before the King can take for want of 
heirs : and, therefore, that the title of the Appellant’s 
Son would prevail against the Crown. Now, such 
a Randhoo either is competent to perform the Stradh 
of the deceased, offering some kind of funeral oblation, 
or he is not. ff he be isicompetent, it follows that his 
right to inherit is wholly independent of the doctrine 
of spiritual benefits derivable from funeral oblations, 
and is determined solely by kinsmanship. If he be 
^ competent, it follows a fortiori, that his Father, who 
would have been one degree nearer akin to the 
deceased, would also have been competent : and that 
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his exclusion from the line of inheritance, if it exists, 
depends upon some other principle. 

It is impossible to read the second chapter ol the 
Mitacshara without remarking the extreme jealousy 
with which the Hindoo law regarded the right o! tin 
King to take on a failure of heirs. 1 he seventh 
section refuses altogether to recognize that right 
where the properly was that ol a Hrahmin. Ad- 
mitting it as to the property ol the other castes or 
classes, it expressly says, " if there he no relations ol 
the deceased, the Preceptor, or, on failure of him, the 
Pupil and again, " if there be no Pupil, the fellow - 
student is the successor.” It thus exliausts the 
relatives and then interposes between them and the 
King three classes of heirs not connected with tlie de- 
ceased by blood, or participation in funeral oblations. 
The title of the King is afterwards staled in pi. 6 afhr- 
matively, thus, “ I'he King, and not a Priest, may take 
the estate of a Cshatn'ya, or other person of an itiferior 
tribe, on failure of heirs dow n to the fellow -student.” 
So Menu ordains; “ But the wealth of the other classes, 
on failure of all (heirs), the King may take.” So far, 
then, the law would seem to be clear that the King 
cannot take the property to the prejudice either of a 
maternal Uncle, or a maternal (jrand-uncle, each of 
whom is obviously “a relation ” of the deceased. 
\\*hat grounds, then, does the sixth section afford for 
the hypothesis that these two relations are arbitrarily 
excluded from the list of possible heirs ? 'fhe sixth 
section begins by stating broadly, “ On failure of 
gentiles, the Bandhoos (rendered by Mr. Colebrooke 
'cognates’) are heirs.” Much has been said about this 
word ” BandhooP It seems (see note at page 350 of 
Colebrooke' s translation of the Mitacshara) to be 
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sometimes used as equivalent to “ kinsmen " generally. 
But in this particular section it may be taken, as 
defined elsewhere by the Mitacshard itself, to import 
kinsmen springing from a different family (and there- 
fore opposed to '' gotraya'' or “ gentiles ”) and con- 
nected by funeral oblations. From this class the ma- 
ternal Uncle, or the Father’s maternal Uncle (assuming 
their connection with the deceased by funeral obla- 
tions) can be excluded only by some arbitrary defi- 
nition. Such a definition the Respondents contend 
is found in the passage which immediately follows 
the last, citation from the Mitacshard. But is that 
necessarily so ? The Author of that Treatise goes on 
to state, in sec. VI., “Cognates {Bandhoo) are of three 
kinds : related to the person himself, to his Father, or 
to his Mother, as is declared by the following text.” 
And then follows, as a quotation, a more ancient text, 
the authorship ot which seems, from Mr. Coiebrookds 
note, to be uncertain, which says, “The Sons of his 
own Father’s Sister, the Sons of his own Mother’s 
Sister, and the Sons of his own maternal Uncle, must 
be considered as his own cognate kindred. The 
Sons of his Father's paternal Aunt, the Sons of his 
Father’s maternal Aunt, and the Sons of his F'ather’s 
maternal Uncle, must be deemed his P'ather’s cognate 
kindred. The Sons of his Mother’s paternal Aunt, 
the Sons of his Mother's maternal Aunt, and the Sons 
of his Mother’s maternal Uncle, must be reckoned 
amongst his Mother’s cognate kindred.” 

This subdivision of Bandhoos into three classes is 
possibly a consequence of that part of the definition 
already referred to, which treats them as kinsmen 
connected by funeral oblations. It may be, that the 
Bandhoos of the parent, though connected with him 
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by liiiKTal oblij^ations, would, by roason ot roniotr- 
ness of kinsmanship, not be so connoetefl wilii the 
Son. 

If, for the determination of the (juestion under 
consideration, their Lordships were conlined to tlie 
four corners of the Mitacshard, they would feel 
great difficulty in inferring, from the omission of 
“the maternal Uncle” and "the Father's maternal 
Uncle” from the persons enumerated in this text, 
tliat either of those relatives is incapable of taking 
by inheritance the property of a deceased Hindoo 
in preference of the King- Such an inference, in 
the teeth of the passages which say that the King 
can take only if there be no relatives of the de- 
ceased, seems to be violent and unsound. For the 
text does not purport to be an exhaustive enumera- 
tion of all Bandhoos who are capable of inheriting, 
nor is it cited as such, or for that purpose, by the 
Author of the Mitacshard ^ — it is used simply as a 
proof or illustration of his proposition, that there 
are three kinds or classes of Bandhoo : and all that 
he states further upon it is, the order in which the 
three classes take, viz., that the Bandhoos of the 
deceased himself must be exhausted before any of 
his Fathers Bandhoos can take, and so on. 

Again, further doubt is thrown upon the theory 
of exhaustive enumeration by the passage of the 
Mitacshard, which is not found in that portion 
of the Treatise which was translated by Cole- 
brooke, but has been translated for the purposes of 
this suit, and is stated in the record {a). The 
general effect of that passage is to introduce, in 
the case of a Trader dying abroad, a new class of 
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(a) See ante, p, 456. 
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remote heirs, viz., his returning co-traders. But this 
provision is preceded by an enumeration of prefer- 
able heirs which includes among Bandhoos the ma- 
ternal Liicle. Here, then, is a passage, written by 
the Author of the Mitacshard liimself, which treats 
the maternal Uncle as capable of inheriting. The 
learned Judges of the Court below meet this autho- 
rity by suggesting that the heirship of the maternal 
Lncle, as well as that of the co-trader, may be ex- 
ceptional, and confined to the case of the Trader 
dying abroad. Their Lordships, however, cannot 
admit the reasonableness of this hypothesis, and think 
that even on the Mitacshara the question under con- 
sideration is at least uncertain. That question, 
however, is not to be governed by the Mitacshara 
alone. Adhering to the principles which this Board 
lately laid down in -the case of The Collector of 
Madura v. Moottoo Ramalinga Sathupathy (a)^ their 
Lordships have no doubt that the Viromitrodayay 
which by Mr. Colebrooke 3 .\\d others is stated to be a 
Treatise of high authority at Benares^ is properly 
receivable as an exposition of what may have been 
left doubtful by the Mitacshara, and declaratory of 
the law of the Benares school. 

The passage cited from that Commentary in the 
record, and more fully in Amreto Kumari v. Lukhyn- 
arayan Chukurbutty, (9 Sevestre’s Reports of Cases in 
the High Court, p. 552), is explicit. After stating 
that the term Sakulya, or distant kinsman, found in 
the text of Menu, comprehends the three kinds of cog- 
nates, the commentator goes on to say, — “The term 
cognates {^Bandhoos) in the text of Jngushwara, or 
Jagyawnlkya, must comprehend also the maternal 

(a) AnU^p. 397 & 438 . 
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Uncles and the rest, otherwise the maternal Uncles 
and the rest would be omitted, and their Sons 
would be entitled to inherit, and not they them- 
selves, though nearer in the degree of aninity : a 
doctrine highly objectionable.” The p.issa^^e as 

i ^ ^ 

translated in the record, has “ then they themselves ” 
in place of “ not they themselves.” If (his he 
the correct reading, it would follow that even if the 
exclusion of the maternal Uncle and others not 
mentioned in the text relied upon bv the Respondent 
from the list of Bandhoos were established, they 
would still, as relations, be heirs, whose title would 
be preferable to that of the King. But the passage 
on either view of it declares that they are not so 
excluded ; and it is, therefore, unnecessary to con- 
sider whether the title of any remote relation who 
could not be brought within the category of Ban- 
dhoos, or other class of heirs specified bv the 
M itacshara would prevail against that of the Crown. 
The learned Counsel for the Respondent remarked 
that this passage of the Viromitroddya goes no 
further than to affirm the right of a maternal Uncle, 
and that it says nothing of a maternal Grand-uncle. 
But to say nothing of the use of the term “ and the 
rest, ’ the text is at least an authority for the pro- 
position that a maternal Uncle is a Bandhoo The 
maternal Uncle of the Father is, therefore, a Bandhoo 
of the Father, and it is admitted that, failing the 

Bandhoos of the deceased, the Bandhoos of the 
Father are entitled to inherit. 


This view 
rity of the 
make the 


of the law is confirmed by the majo- 
consulted Pundits; it seems also to 
law of the Benares school consistent on 
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the point in question with that of Bengal; and the 
concurrence of opinions of Mitra-misra, the Author 
of the Viromitrodaya with Jimuta Vahana^ the 
author of the Daya Bhaga, is not unimportant, 
since they are stated by Mr. Colebrooke (Pref. 
p. viii.) to differ on almost every disputed point of 
Hindoo law. 

Their Lordships do not think it necessary to 
consider at any len,^h the decided cases which are 
cited in the judgment under review. It is ad- 
mitted that there is no case precisely in point ; 
and the authority of those cited, in so far as they 
go -to support the theory that the enumeration of 
Bandhoo, in the text quoted in the Mitaeshara, is 
to be taken as exhaustive, has been shaken, if not 
altogether overruled, by the decision which, we are 
informed, has been recently passed by the High 
Court of Bengal in the case of Amreto Ktnnari 
V. Lukhynarayan Chukurhntty (7 Sevestre, Sel. Cases, 
547)* question under consideration must, there- 

fore, be held to be an open one even in the 

Courts of India. 

Their Lordships, then, have come to the conclu- 
sion that, according to the law by which this case 
is to be governed, the Appellant was capable of 
inheriting the property in dispute, and that his 
title thereto is preferable to that of the Crown : 
and therefore, without adopting the reasons given 
for his judgment, they think that the Zillah Judge 
did right in dismissing the suit. This conclusion 
necessarily disposes of this appeal. Their Lord- 
ships, however, deem it right to add that, even 
had they agreed with the learned Judges of the 
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High Court ill their view of the law ol inlici itanee, 
they could not have coiuurred in the decree un.ha 
appeal. Tlieir Lordships do not impugn tin? cor- 
rectness of the conclusion to which both the Courts 
below came on the question, whether the proceed- 
ings in 1861 estopped the Government from bring- 
ing this suit. liut the ellect of these itroceedings 
was to determine, if it were [ireviously doubtful, 
the fact of possession. Llie Respondent, therefore, 
was in the position of a PlaintilT in an ordinary suit 
in the nature of an ejectment. The Government 
could only recover by the strength of their own title. 
.\ccordingly, it lay upon the Plaintiff to prove, at 
least />nwa facie, that Woofendro Chundcr Roy 
died without heirs ; and, on the other hand, the 
Appellant was entitled to defend his possession not 
only by proof of hi., own title, but by settin^^ up any 
jus ierlii that might e.xist. By an alternative pica 
he did set up such a bar to liic Respondent’s suit : 
and the title of those persons who, he says, are, 
failing himself, the heirs to Woofcudro Chundcr 
Roy, has never yet been determined. The decree 
under appeal would remit the cause to the Judge, 
111 order to allow those persons who, according to 
the practice in India, have intervened as (Objectors 
to litigate their title with Government, casting! 
apparently, the burden of proof on them. But it 
seems to dyjrive the Appellant of his right to de- 
fend his possession, on the ground of Tn existing 

JUS tertu, ^ 

It IS unnecessary, however, to say more on this 
point, since the conclusion to which their Lordships 
have come on the Appellant’s own title oblmes 
them humbly to recommend to Her Majesty, that 
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Ihr decree of the High Court be reversed, and that 
in lieu thereof it he otdered, that the appeal to the 
High Court from the decree of the Zillah Judge 
be dismissed with costs. The Respondent must 
pay llie costs of this apj^eal. 


Skkkmui 1 V Dosskk and otmkrs ... Appcllauls, 


A N D 


Ranke Lai-UNMonek and others ... Respondents. 


On appeal froju the High Court of Judicature 

at Calcutta. 


lyth Feb,, This suit, in the nature of an action of ejectment, 

,vas brought to oust the Appellant, Sreemutty Dossee, 
Where a from possession of a joortion of alluvial land. 

?afb"/hri The suit ^vas instituted in the Zil/ah Civil Court of 

h"s'Tefence the Twenty-four Pergunnahs by Jogendrochunder 
upon a cor- Roy, the Husband of the Respondent, Ranee Lalun- 

andSuestor jnonce, and his Brother, Promoochunder Roy, the 

trial are 1 # 

framed by the o Present Members of Judicial Committee— 

Hon. l-ord Chelmsford, the Right Hon, Sir J.nmes William 
pleaded, the Colvile, and the Right Hon. Sir Joseph Napier, Bart. 
l:ommi’ttee, .-The Right Hon. Sir, Lawrence Peel. 

cUrt'lT'appcal. will not determine the appeal “ 

or grounds, which have not been taken or considered in the Courts 

below. 


O Present Members of K'oe. Judicial Co;«w///rc-The Right 
Hon. Lord Chelmsford, the Right Hon, Sir James William 

Colvile, and the Right Hon. Sir Joseph Napier, Bart. 

.—The Right Hon. Sir, Lawrence Peel. 
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Sons and heirs of one 1 1 urrishchuuder Rov, as Ihc 
Zemindars of a ten annas share of Kismut Penrujuiah 
Mahomudinapoor against the Appellants and Ram- 
koomar Doss and Issurchnnder Santra to obtain 
possession of lifty-six beegahs of char or alluvial land, 
which tliey alleged formed a |)ortion of a still larger 
quantity of chur resumed by Government for revenue 
purposes, and which had been i)ermanently settled 
with them as being within their zemindary, and of 
wliich they alleged they had been forcibly disi)ossessed 
by the Ap[)ellants, and also for mesne profits with 
interest. 

The question raised by the suit and upon the 
appeal was the identity of these fifty-six bec^ahs. The 
material issue recorded by the lTinci[)a! Sadder 
Ameen was, whether these bec^a/is were included in 
the permanently settled char of Ramkristoporc be- 
longing to tin; Ri-spondents, or were part of a garden 
Ijelonging to Sreenaih Mai lick, and afterwards pur- 
chased by the A])ptdlant, Srccniatfy Dossce, at a sale 

under a decree of the late Supreme Court at Calcatla. 
Both Courts in India decreed jjossession to the Re- 
spondents. It was from the judgimMit of affirmance 

by the High Court at Calcutta that the present 
appeal was brought. 
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Mr, Field, O.C., and Mr. Leith, for tlie Appel- 
lants, 


Contended, that the Res|)ondents’ right to recova^r 
possession oi the alluvial land, depended on tin ir es- 
tablishing b\' evidence their jn-oprictarv right that the 
land was an accretion and annexed to their 
Ramkristoporc, which fact they insisted, the Re- 
spondents had failed to j)rove. 
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Sir R. Palmer^ Q. C., and Mr. Gainsford BriicCy 
for the Respondents, were not called upon. 

Judgment was delivered by 

The Right Hon. Sir JAMES W. COLVILE. 


The suit out of which this appeal arises was brought 
by the Respondents, or those whom they represent, 
to recover possession of the land in question from the 
principal Defendant, whose title to it is founded on a 
|)urchase of some property formerly belonging to a 
family of the name of Mullicky which was mortgaged 
to Mutiyloll Sea/, and sold under a decree of the 
late Supreme Court. 

It is perfectly clear, and, indeed, it has been fairly 
admitted at the Bar, that one principal question, if 
not the only question tried in the Courts below, and 
on which both Courts have found in favour of the 
Respondents, was, whether the alluvial land, which is 
the subject of the suit, had been the subject of certain 
revenue proceedings under Bengal Regulation II. of 
1819 for the resumption and assessment of some 
alluvial land, in wiiich a hnal decision was passed in 
the year 1833, or whether, on the other hand, they 
were part of certain LaJihiraj lands forming part of 
the mortgaged property, and which, having been the 
subject of other resumption proceedings, had been 
decreed to be Lak/iira'} lands belonging to the Miil^ 
licks ? 

The principal question, therefore, which was tried, 
was a question of identity of parcels, and it is difficult 
lo coiRcivc a question which, having been very care- 
fully tried and determined on tlie banks of the Hoogly, 
is less proper to be retried on the banks of the 
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Thames. That seems to have been the feeling of the 

learned Counsel for the Appellants, who have very SKHUMunv 
candidly abandoned any attempt to shake the eon- Dosskb 

current judgment of the Courts hehjw upon that point. UASKii 


They have, however, raised a t|ucslion whether, as- 
suming the lands in question to have been properly 
found to have been part of those wliieh were tlie 
subject of the resumption proceedings in 1^33, the 
Respondents can be said to have established their 
title thereto, inasmuch as the settlement for the lands 
in question was improperly made by the (iovernment 
with those whom the Respondents riqjresent, whereas 
that settlement ought to have been made with the 
Mullicks. 

The effect of the resumption proceedings in 1833 
was this. rhe Government had claimed to resume and 
assess 117 bcegahs of land ; of those 117 heegahs of 
land it was found lliat 45 beegahs were, as contended 
by the Mullicks, who appeared on tluat proceeding, 
Lakhiraj land, part of their garden which had been 
washed away and reformed, and they accordingly re- 
leased those lands. riic rem linder of the 117 beegahs, 
in round numbers 72 beegahs, were held to be subject 
to resumption and assessment of revenue, and it was 
directed that the revenue should bo asscss^^d upon 
them according to the Regulations. 

That proceeding, it is admitted, was (inal as be- 
tween all the parties to it. The usual proceedings 
were subsequently had. The revenue appears to 
have been assessed upon these lands in the ordinary 
way. I lie Appellants now contend, and it is sub- 
stantially the only argument- urged at tlicir Lord- 
ships’ liar, that those 72 heegahs, and whatever land 
may have been added to it by subsequent accretion, 
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is to be treated as an accretion upon their 45 beegahs 
of Lakhira} land, and as land for which the Govern- 
ment was bound to settle with them and with no 
other person. 

A question has been raised, by way of preliminary 
objection, whether such a case is open to them upon 
this record, and their Lordships having considered 
the pleadings, are clearly of opinion, that it is not. 
The principal issue is : — “ Whether it is true, that 
the disputed land is included in the permanently 
settled chur Ramkristopore belonging to the F^Iain- 
tiffs, was in their possession, and they were dispos- 
sessed of the same by the Defendant, Muttylol! 
Seal ; or that the said land, as part and parcel of the 
garden belonging to Sreertath Mullick^ being accord- 
ing to the Order of the Supreme Court decreed and 
sold in auction, it was purchased by Sreemutty Dossee, 
and is in her possession ?” 

Their Lordships, construing that issue as it stands, 
would certainly be disposed to hold, that it assumes 
that, whatever was included in the permanently 
settled chtir Ramkrisfopore did belong to the Plain- 
tiffs, and that the question was. whether the disputed 
lands were within that permanently settled chir, or 
whether it was to be treated as part and parcel of the 
garden which belonged to Sreenath Mtillick? But 
if there could be any reasonable doubt on the subject, 
their Lordships think that doubt is wholly removed, if 
the issue be construed and considered by the light of 
the j^rincipal Defendants answer, in which we find 
this passage; “Specially Sreenath Midlick 

alive, with reference to the 133 bcegahs, 2 cottahs, of 
Lakhiraj chur, appertaining to the said Ramkristo- 
pore, a suit for resuiry)lion was instituted by Govern- 
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ment, as PlainlilT : ami it was at first tlct iiK -4 in 
favour of (Jovornnicnt, in llio Collcctoratc of lliis 
ZiUah. Afterwards, on appeal by the d(‘ceascd 
MiiUick^ the claini of GovcrnnUMit was tlismissrd, and 
his appeal decreial in the Court of the Special (.om- 
missioner. TIk’ ilispnied land is comprise*d within 
that.” That is an assertion, that the land in dispute 


was not included in the sul^ject of the revenue pro- 
ceedings in 18^3, but was the subject of the other 
revenu(‘ |>roceedings, which resulted in a decree in 
favour of the Miilhchs, affirming the land claimed 


by them to be f.akhiraj. 

But then tlie meaning of the issue is made still 

O 

t learer by paragraph 6, which stales that : ” For the 
])urpose of showing their rights, the Plaintiffs have al- 
luded to the decision, No. loi of the Special Commis- 
sioner's' Court, and to that No. 279 of this Court; but 
those allusions are merely allusions. In fact, there is 
nothing said in those decisions, that they are with refer- 
ence to the disputed lands.'’ Therefore, there is, on the 
one hand, an affirmance that the land was the subject 
of other [)roccedings ; and, on the other hand, a denial 
that they were the subject of the proceedings of 1833. 

Their Lordships cannot but feel that it would be 
most mischievous to permit parties who had had 
their case upon one view of it fairly tried, to come 
before this Board, and to seek to have the appeal 
determined upon grounds which have never been 
considered, or taken, or tried in the Court below. It 
is obvious, that if they wished to make the case which 
they now make, they would, by their answer, have 
put the case in the alternative — viz., that assuming 
the land in question to have been the subject of those 
proceedings of 1833, the title which they now set up 
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was a title under which they might, fairly claim to 
hold. Whether that title could be substantiated, it is 
needless for their Lordships to consider, because they 
are clearly of opinion ; that the question cannot be litiga- 
ted upon this appeal, and, therefore, they abstain from 
doing so. They would only point out, that consider- 
ing what was done in the first suit in the Zillah Court 
of the Twenty-four Pergunnahs, considering the lapse 
of time since the settlement was made, and considering 
what the revenue law, with respect to the claims of 
parlies claiming to have a preferable right of settle- 
ment, may be, it appears to them that the Appellants 
would have very considerable difficulty in establishing 
their case. They do not feel that it would be right to 
make any special reservation, which would invite 
further litigation by the raising of such a case. It 
might have been raised in this suit, and has not 
been so. If having rested their defence on a false 
issue they are precluded by the decrees of the 
Courts below from hereafter raising the case now 

made, their Lordships do not feel that it would be • 

right to open the door to them. If they are not so 
precluded, the dismissal of this appeal will not create 
a bar to them. 

Upon the whole, their Lordships feel that the only 
Order which they can advise Her Majesty to make 
upon this record is, that the decrees of the Hi<rh 

Court of Calcutta in the two appeals, Nos. 721 and 

722, affirming the decree of the Principal Sudder 
Ameen of Zillah Twenty-four Pergunnahs be now 
affirmed, and this appeal dismissed with costs. 
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Bengal . 
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23rd Feb 
1869. 

Suit to re- 
cover princi- 
pal and in- 
terest on a 
Titmanook, or 
Rond, dis- 


I HE suit out of which this apjjcal arose was l>rou£rht 
by the Appellant, as personal re|)rf*s('ntative of W'iUiam 
ll 7 se, late a ('aptain in the service of the J-^ast India 
( ompany, against the Hespondent , to recover from the 
estate of Kishen Koomar Hose, deceased, his Father, 

• ^ W • « X4 , V* I ,*> • 

the balance of principal moneys and interest at the rate missed under 

f '11 

01 \2 per cent, per annum, secured under a Tamasook 
(Bond) which was granted by Kishen Koomar Hose. 

! he Bond secured the repayment of Rs. 20,000, with 
interest, borrowed by, and paid to, Kishen Koomar 
Bose, by two cheques or drafts drawn by William 
Wise, in his own name, on his Bankers in Calcutta, 
and which were delivered through his Brother, 'Josiah 
Patrick Wise, the latter acting at the time as it 
appeared as the Agent of IVilliam Wise. 

^ Present : — Members of the Jiidicitii Comnnttee — 'I'he Ri«ht coIorablerenT 
Hon. Sir James '.Villiam Colvile, the Rij^ht Hon. the Lord Justice siibse- 

Selwyn, and the Right Hon. the I.ord Justice (iitVard. 
a .• — The Right Hon. Sir Lawrence I’eel. 

by D to Ji, 

a relative of A, the consideration for which was also colorable, and made 
with a view to elude the Usury Laws. 

Held, that the Bond, Lease and the Under lease, formed one entire 
transaction, which was tainted with usury, and, therefore, void under 
lien. Reg. XV' of 1793, secs. 8 and 9. 


XV.. 1793. 
sec. 9, on the 
ground of 
usury. 

-•1 granted a 
Bond to /? to 
secure an ad- 
vance of 
money. C 
acted as H ’ s 
Agent. A 
Lease was 
afterwards 
granted by A 
to D, a ser- 


quently, an 
Under-lease 
was made 
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The principal questions raised by the suit were, 
whether the moneys so lent to Kishen Koomar Bose 
were the moneys of William Wise, and whether the 
same were advanced through P, Wise acting as 
his agent ; or whether the monevs belonged to the 
latter, and were advanced bv him on his own account, 

0 

as Princ ipal, and not as Agent ; and further, 
whether, if the moneys belonged to William Wise, 
and were lent through P. JVise as his Agent, the 
Appellant, as his personal representative, was entitled 
to recover the balance of principal money remaining 
due on the loan, either alone, or with legal interest 
thereon, notwithstanding the provisions of Ben. 

X\'. of 1793, section 9, which was pleaded in bar to 

the suit by the Respondent. 

'I'he Appellant’s case was, that the Tumasook 

was a genuine instrument, and not tainted by usury, 
and in no way connected with the Lease and Sub- 
lease. 

It was insisted by the Respondent, that a Lease 
and a Sub-lease hereinafter mentioncnl, were made, 
and entered into by "J , P. Wise and /Osken Koomar 
Pose, or another person on his behalf, as a' device for 
|)roviding for the payment of interest beyond t.he legal 
rate of 12 per cent, provided by the 9th section of the 
above Regulation. The Respondent maintained, that 
there was no privity between William Wise and the 
Appellant as his representative on the one part, and 
Kishen Koomar Bose and the Respondent on the 
other part, and that the anus of proving that y. P. 
Wise was the Agent of William Wise was on the 
Appellant, and that on that point he gave no proof 
whatever ; that if any privity between Captain 
Wise and the Respondent, or his Father, had been 
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proved, slill Ca[)taiM HVse was bound to adopt the 
transaction in its entirety. Tliat he could not adopt 
the Bond without adoptinir the Leas- and Sui)-lease, 
and the attendant transactions; ih U such transac- 
tion was usurious and an attempt to evade the lJsur\' 
laws, and that the Bond and the I.ease and Sub-lease 
were void, so that no otlier decrei* but tliat of dismissal 
could have been under the above Regulation made in 
the suit. 

The following is the history ol the tratisactions out 
of which the suit arose ; — 

In the year 1831. the Respondent s Father, K'nhcn 
Kootnar Bose applied to Josiah Patrick Wise for a 
loan of S. Rs. 20,000, to be paitl off in six year^. 
J. P. was a British subject, and a l>rother ol 

the Appellatil, and of the late Captain William llVse. 
He was at that time carrying on business at Dacca 
as a Merchant. After some negotiation a loan ol 
S. Rs. 20,000, bearing interest at 36 per cent, per 
annum, or 3 per cent, per mensem, was arranged 
between Kishen Koomar Bose aiul 7. P. Wise. 

riie Statute, ijtli Geo. 111 . c. 63, sec. 30, was in 
torce when this transaction was entered into It prohi- 
bited British subjects in the East Indies from takimr 
directly or indirectly interest above 12 per cent, per 
annum, and it declared all Bonds and contracts 
whatsoever for payment of principal, or lor any usury, 
above 12 per cent, per annum utterly void. 

The material sections of Ben. Reg. XV. of 1793 
which affected this case were to the following effect : 

IV. If the cause ol action should have arisen 
on or after the ist of January, 1793, the Courts are 
not to decree any interest on any sum whatsoever 
above the rate of 12 per cent, per annum. 
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V. Ha lower rate of interest should have been stipu- 
lated no higher rate than the rate so stipulated was 
to be decreed. 

VI. No accumulations of interest beyond the 
amount of the principal. 

VII. And no compound interest were to be de- 
creed. 

VIII. rhe Courts are not to decree any interest 
whatsoever in any case where the Bond or instrument 
given for the security and evidence of the debt shall 
have been granted on or subsequent to the 28th of 
March, 1780, and should specify a higher rate of 
interest than is authorized by the Regulation to have- 
been given and received subsequent to that date. 

IX. Nor to decree any interest whatsoever in 
favour of the Plaintiff, in any case where the cause 
of action shall have arisen on or subsequent to the 
28th of March, 1780, where a greater interest than is 
authorized by the Regulation shall have been re- 
ceived, or stipulated to be received, if it be proved, 
that any attempt has been made to elude to the rules 
prescribed in the Regulation by any deduction from 
the loan, or by any device or means whatsoever, “nor 
to give any other judgment but for the dismission of 
the suit, with costs to be paid by the Plaintiff.” 

It appeared, that to take the case out of the Usury 
laws, and yet obtain interest, at a rate exceeding 
12 per cent, per annutn, it was arranged that Ktshen 
Kooniar Bose should give a Tutncisook (Bengallee 
Bond) for payment to J. A Wise of the Rs. 20,000 
with interest, on the face of it at one per cent, per 
mensem, within six years, that Kishen Kootnar Bose 
should give an Izarah or Lease of certain estates to a 
Servant of J. P> Wise, named Moneeram Sircar, and 
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that afterwards tlie property sliould f)e I 'ii(ler-lras<-d 
to Kishen Koomar Bose in the name of his relative, 
Suhchunder GhosCy and that the interest in excess ol 
one per cetit. per mensem should be taken from the 
allowance called RupoopUy of the Lease and the pro- 
iits of the Under-lease. 

Accordingly, in JnnCy 1831, S. Ks. 20,000, were 
advanced by "J. P. Wne to Kishen Koomar BosCy and 
the latter then delivered to him the Tumasook, by 
which he agreed to pay 'J, P. Wise S. Rs. 20,000. 
with interest at one per cent, per mensem by the 
month of Clieyt, 1243, or Marchy 1837. At the saint; 
time Kishen Koomar Bose also signed an Izarah 
or Lease of his interest in certain zemindar les t(j 
Moneeram Sircar ior ^ term of six years from 1238, 
{or April, [831,) to 1243. Phis document was not in 
the record, but Moneeram Sircar executed and de- 
livered to Kishen Koomar Bose an Izarah Kahooleat 
or counter-part Lease, which was in evidence. In this 
document the collections from the zemindaries were 
stated to amount to S. Rs. 14,933- *'■ -• 1 the ex- 

penses ol collection to S. Rs. i,[6o. 13. 10. 2 ; the fees 
of the Lease S. Rs. 1,200; the proprietor’s expenses 
of collecting the wages of legal Agents, and ex- 
penses incidental to the payment of the Government 
assessment S. Rs. 300; the Government assessment 
S. Rs. 6,117. 9. 5. o. The balance, amounting to 
S. Rs. 6,155. 4- 5- Oi was reserved as the annual rent 
which Moneeram Sircar agreed to pay Kishen Koomar 
Bose during the term of six years by certain specified 
monthly instalments. By a memorandum endorsed 
on the counter-part Lease signed by J . P. Wise, he 
became bound as surety for Moneeram Sircar. 

Kishen Koomar Bose at the same time delivered to 
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Moneenim Sircar a Borratnamah, by which he di- 
rected Moueeram Sircar to pay J. P. Wise, during 
the term of six years, the sum due to him for allow- 
ance, and to take upon himself to pay off the Bond 
debt, which, with interest at one per cent, per mensem, 
would amount to S. Rs. 27,438. 2 a. 3 g. 2 c. from’ 
the net rent for the property, during the whole term. 

Moneeram Sircar was thereupon let into possession 
of the property, and collected the rents from Bysack, 
1238, corresponding with the middle of April, 1831, 
a little more than a month anterior to the loan, and 
he continued in possession and collected rents for 
about nine months. 


On the 15th of January, 1832, Moneeram Sircar 
executed an Izarah or Under-lease of the property 
leased to him to a relative of Kishen Koomar Bose, 
named Subchiinder Ghose, for the identical term of 
the Lease commencing from the year 1238, at a profit 
of Rs. 850 a year, which sum was reserved to be paid 
to Moneeram Sircar annually during the whole 
term, according to the instalments at foot. Kishen 
Koomar Bose also bound himself to Moneeram 
Sircar as security for Subchunder Ghose in respect 
of the Sub-lease, and took possession of the zemin- 
daries. 

According to this arrangement, J. P. Wise became 
entitled to receive during the six years the amount 
of net rent reserved in the Sub-lease at Rs. 7,150 per 
annum, of which Rs. 5,100 was specifically appro- 
priated to the principal and interest at i per cent., 
under the assignment, Rs., 42,900 ; the Rupoom Izarah- 
daree, or fees for Lease, which was at first fixed at 
Rs. 1,200, and afterwards by the Sub-lease at Rs. 1,035; 
6,210, amounting in the whole to S. Rs. 49^ no, whereas 
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ihe amount of the Bond with locral interest, if paid at 
the end of the term, only amounted to S. Rs. 21,672. 

Kishen Koornar Bose having fallen into arrears in 
the payment of his rent, M oueernm Sircar, on the 
25th of April, 1834, instituted a suit in the Court of 
the Principal Sudder Ameen of Zilla Dacca, to re- 
cover from Suhehunder Ghose, as Suh-l<'ss(‘e. and from 
Kishen Koornar Bose, as his surety. S. Rs. 14.960. 12. 2 
which was made up as follows: Rent at Rs. 7,150 
per annum from Bysack 1238. to Mauifh, [240. 
being 3 years and 10 months, according to the instal- 
ments of the Sub-lease. S. Rs. 19.675. less paid on 
account. 6,510. 13. 18. 1. Interest from Mainfh, 

3 > (I h , 1240, at I per cent, per mensem, Rs. 

1805. 10. I ; making together Rs. 14,969. 12. 2. 

Kishen Koornar Bose by Ids answer, after stating at 

length the particulars of the transaction, rontciulcd. 

that the Sub-lease in question was part of the loan 

transaction between J. P. JV/se and himself, that it 

was a device to elude the Usury laws, and that under 

sec, 9, of Befi. Reg. of 1793, the suit ought to 

be dismissed. 


Shortly afterwards, and on the 29th of 1835, 

Moneeram Sircar, on the ostensible ground that he 
could not pay the expens.-s of litigation, assigned the 
I-ease, and the suit for recovery of the rent and his 
rights under the counterpart Lease, to J. P. Wise, 
and by a proceeding, dated the 12th of 1835’ 

founded on a petition by J. P. Wise, his ' name was 


substituted as the Plaintiff, in the suit, in lieu of that 
of Moneeram Sircar. 


J. P. Wise as the substitued Plaintiff, 
joinder to the effect, that Moneeraw Sircar 
the actual Lessee, that thousrh the rent 


died a rr 
bad bee 
had bee 
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made applicable to the liquidation of the Bond, it 
was in fact a separate transaction, that the Sub-lease 
was also a distinct transaction, and denied that the 
Sub-lease was a cloak to screen a usurious transaction ; 
and submitting that, as he then stood in Moneeram 
Si real's place, he was entitled to recover. 

The suit came on for hearing before Mr. John 
iooke, acting Judge, who found that the Bond, Lease 
and Sub-lease formed, in effect, one and the same trans- 
action between J, P. Wise and Kishen Kooinar Bose, 
and that Moneeram Sircar and Subchunder Chose 
were mere tools ; that the transaction was usurious, 
and he ordered, that the suit should be dismissed, 
with costs, under the provisions of sec. 9, Ren. Reg. 

XV of 1793. 

7. P- Wise appealed to the Sadder Court against 
this decree, and after a separate consideration of the 
case by four Judges, consisting of Messrs. Edward Lee 
Warner, David Smith, Thotnas P. B. Ronell Biscoe, 
and Charles Tucker, that Court, the fifth Judge {A. 
Dick) presiding, on the 8th of September, 1840, 
ordered that the appeal of J. P. Wise should be dis- 
missed, and the decree affirmed with costs. 

y. P. Wise appealed to Her Majesty in Council, but, 
the appeal was dismissed, and the decision of the 
Sudder Court affirmed {a). 

On the 8th of April, 1849, the Appellant, claiming as 
the administrator of the estate of Captain Wise, insti- 
tuted a suit in the Court of the Principal Sudder Ameen 
of Dacca against the Respondent, as the administrator 
of Kishen Koomar Bose, who had died, and y. P. Wise. 

I he plaint stated, that Captain Wise wishing to return 


(a) See case reported 4 Moore’s Ind. App. Cases, 201. 
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to England^ autliorized y. P. Wise^ if anv rcspectaMc 
person wished to take a loan of money at one per cent, 
per mensem, to make a loan out of his funds; that 
Kishen Koomar Bose applied to J. P. Wise for a loan 
of Rs. 20,000, bearing interest at one per cent, per men- 
se 7 n, that y. P li^/se agreed to make such loan, and 
lent that sum to Kishen Koomar Bose, who, on the 17th 
yeyty 1238, on his Tumasook agreed to pav th<* sam(‘ 
with interest at one per cent, per mensem, in Chevt, 
1243. That the advance was out of tli(‘ moneys of 
Captain ll ise, and that for the repayment of tho 
sum lent, Kishen Koomar Bose <jaye an Izarah to 
Maneeram Sircar and an order was made for pay- 
ment of the advance and interest out of the rents. 
That the Lessee took possession, and nine months 
afterwards Kishen Koomar Bose took from Monceram 
Sircar, an Under-lease of the same estate in the 


name of his Agent, Suhchunder Ghose, on his own 
security: that Kishen Koomar Bose did not pa\’ the 
rent, that Moneeram Sircar sued for the rents du(\ 
and while the suit was pending, he transferred all 
his benefit under the Izarah to J. P. IVise . That 
such suit was unsuccessful, that of the fact of the 
Izarah and due Izarah Captain U'ise knew' nothing. 
That the decision in the rent suit could be no bar 
to his proceeding in the suit, as neither w'ere the 
parties to nor was the subject matter of the two 
suits identical. That Captain Ifase died in November, 
1847, leaving two Brothers, the Appellant and J. P. 
Wise his heirs. That the Appellant alone obtained 
from the Supreme Court probate of his Will, and that 


he had, therefore, the right to collect the money. Tha 
Rs. 1,966.9. 14. 3, for principal, and Rs. 4,544. 4- 3- 2 
for interest, making together Rs. 6,5 10. 13. 13. r, hac 
been paid, leaving a balance of Rs. 18,033. 3- L fo 
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principal, and that as the amount due for interest 
had accumulated to a sum equal to the principal he 
sued to recover, Rs. 36,066. 12. lo. 2, equivalent to 
Rs. 38,47. 1. 3. 15, from the Respondent, who on his 
bather’s death became liable to pay the same out of 
his property. 

I he Respondent by his answer pleaded, in effect, 
that his bather was never indebted to Captain Wise^ 
and that Captain IV/se had never made any claim, 
and that the moneys advanced were not his ; that, 
on tlie contrary, 'J. P. Wise had made the advance 
out of his own funds and by means of the Izarah 
had made a usurious bargain, and that he had 

attempted to evade the Usury laws and received 
usurious interest ; and that the claim ougfht to be 
dismissed under section 9 of Ben, Reg. XV. of 

1793: and he submitted, first, that the claim had 
already by the several decisions in the former suit 
been pronounced inadmissible, and secondly, that the 
suit was a fraud concocted between the Appellant 
and ‘ 7 - P* Wise to get rid of the former adjudication. 

The issues in the suit were, first, was Captain 
Wise or Mr. J. P. Wise the owner of the money 

lent? Secondly, was the Plaintiff authorized to sue 

for the money ? And thirdly, had Juggobundhoo 
Bose repaid the money ? A further issue in bar to 

the suit was, whether or not, the former suit decided 
on the 1st of 'June, 1837, by the Judge of Dacca^ 
and appealed to the Sudder Court and to the 

Privy Council, rendered the last suit liable to dis- 
missal under sec. 16. of Reg. HI. of 1793, without 

going into the merits. 

On the 29th of Noifemher, r85i, the suit came 

on for hearing upon these issues, when Mr. //. V . 
Bayley, and the then additional Judge of Dacc({ 



t 


ON APPKAL M<()M THE HAST INDIES. 



held, that the matter had already l>een adjudicated hv 
the decrees in the former suit, and dismissed the 
claim with costs. 

Against this judgment the .Apiudlant appeale d to the 
Siu/ffer Court. I'he appeal was heard on th<r 26tli ol 
'June, 1 ^ 5 ^- Court (Mr. C. Steer presiding), 

considered that the additional Judge was in error in 
ruling that the suit was barred Irom even a hearing by 
section i6, ol Hen. Keg. llI.,oI 1793, as in his opinion 
it was a “ de novo action to be decided on its merit^. 
although all due w'eight sliould be given to the intent 
and elTect of the linal decree of the IVivy Coum i! on 
the rent claim/’ and he ordered the decision of th<’ ad- 
ditional Judge to be reversed, and the case remanded 
for a hearing and judgment on its merits. 

On the 22nd ol September, 1854. the additional 
Judge ol Dacca lixed the following issues in bar; — 
hirst, did the decision of the Sudder Court of the -Sth 
o\ September, 1840, bar the suit ? and. sccondlv. did 
the decision of Her Majesty’s IVivy Council of tlie 
I2lh of February, 1847, bar the suit and certain 
issues on the merits, together with a supplementarv 
issue whether cl. 4, sec. 4, Keg. XXVI. of 1M4, and 
sec. g, ol Ben. Keg. .XV. of 1 79J admitted of ajiy 
decree but the dismission of tlie suit ? 

I he Appellant, to support his claim, examined uit- 
nesses and produced some documents, the greater 
part of which were not proved. He was not himself 
examined as a witness, nor did he take any steps to 
procure the evidence of 7. P. ly/se to prove that he 
had acted in the transaction as Agent for Captain 

and show by Letters and accounts what was the 
extent and nature of his authority. 

On the 30th of June, 1854, judgment was 
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pronounced by Mr. H. V. Bay ley ^ the additional 
Judge of Dacca, The effect of his judgment was, 
that the first and second issues had been already dis- 
posed by the Sudder Court, when it remanded the 
case, as a de novo action, to be decided on the merits, 
although all due weight was to be given to the intent 
and effect of the final decree of the Privy Council on 
the rent claim. On the eighth issue, looking at the 
substance of the transaction, he considered that the 
Bond was one of three instruments executed as mere 
shifts for usury, and to elude the Usury laws ; that 
there was no proof that Captain Wise was the lender ; 
that the substance ol the contract showed, that the 
lender of the money under the Bond was J. P. Wise, 
whether J. P. H’lse drew the money from Captain 
ir/se or not ; and that the suit admitted of no other 
judgment but dismission under section 9 of Ben. Reg. 
XV. of 1793. That even if Captain Wise had been the 
lender, yet, the attempt to elude the usury law being 
proved, the contract was his, and this suit on the 
Bond would have been repudiated by the Court ; and 
he ordered the suit to be dismissed with costs. 

Against this decree the Appellant appealed to the 
late Sudder Dewanny Court at Calcutta, While such 
appeal was pending, proceedings were taken to obtain 
security for the costs of the appeal, in consequence of the 
Appellant having proceeded to England. The Sudder 
Court, in consequence of no security being deposited 
within six weeks, dismissed the appeal by an Order 
dated 2ist of August, 1855. The Appellant applied 
unsuccessfully to obtain a review of this Order. 
He then appealed to Her Majesty in Council 
against the Order dismissing his appeal.' By an 
Order in Council, dated the 29th of July, 1859, the 
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Order of the Suiider Court, dated the 21st of 
August^ *^ 55 t reversed, and his a[)(>eal against 

the decision of the additional Judge of Dacca was 
restored (a). 

On the 7th of Aprils 18O2, the appeal came on lor 
hearing before Messrs. 6. B. Trevor, H. V. Bayley, 
and 6. Steer, three ot the judges ol tlie Sadder Court, 
i'he material portion of their judgment was as lollows ; 
— “ 'I hat the Bond executed by Kisken Kootnar Bose 
was in 'J. B. Wise s favour, and that the whole trans- 
action was ostensibly carried on by that person is 
equally clear. riie allegations then in the present 
plaint are, interpreting it in the only way that w'ill 
give the Flaintitf a right to sue the Defendant, not 
only that the money was Captain Wise's, for that 
alone w'ould, as before remarked, give Captain Wise 
no right to sue the Defendant, but that J. P. lIVse 
was the Agent of Captain IPVse, that is, the Agent 
of an undisclosed Principal, and that he, ‘J. P. IVise, 
entered, either in his own name or that of others, 
into certain transactions as to the Lease and Sub-lease 
with the Defendant's Father, beyond the authority 
vested in him ; that he, Captain Wise, the Principal, 
is at liberty to repudiate these unworthy transactions, 
and to sue a third party for so much of the trans- 
action as was done by his Agent, J. P. Wise, within 
the authority conferred upon him. As the Defendant 
denies the agency or privity of any sort wdth the 
Plaintiff, it is necessary first to enquire, w^hat is the 
evidence of the alleged agency of y. P. llSse for 
Captain Wise. It appears from an office copy of an 
account between Messrs. Mackintosh & Wise, and 

(rf) See case reported on this point 7 Moore’s Ind. App. Cases, 
431 - 
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other evidence before us, that the two cheques of 
Rs. 10,000 each, were drawn on the firm of Mackintosh 
& Co. by Captain Wise, in favour of J. P. Wise, on the 
24th of Maj', 1831, and were debitor to the former in 
the account of the firm severally on the 21st of yune, 
1831, and the 6th of July, 1832, that with these 
cluujues J. P. Wise purchased hoondies on Calcutta 
and sold them in the Dacca Bazaar, and from the 
proceeds made the payment to Kishen Koomar Bose. 
Now, admitting this evidence as true, itonlygoesto 
prove, that J. P. Wise borrowed the money from his 
Brother, Captain Wise. It does not show that 'J. P. 
ll'ise acted in this transaction as the Agent, either 
by express or implied authority, of his Brother, or 

that, in short, the relation of Agent and Principal, as 
regards the Ks. 20,000, existed between them, and 
on failure of proof on this point the plea of the 
Defendant, confined to the state of the Bond itself, 

stands good. It follows, that the present action, 
which in order to be successful must be founded on 
proved agency, either expressed or implied, neces- 
sarily fails. But, even admitting the agency, we 
would remark, though the point is not necessary to 
our decision of the case, that whilst, as Principal, 
Captain Wise is entitled to all the advantages and 
benefits of the contract of his Agent, considered in 

its entirety, he must take them with all the attendant 

trade transactions, and subject to all the attendant 
just counter-claims and defences of the other con- 
tracting party ; and if the contract entered into by 
7. A Wise was impeachable for a fraudulent attempt 
to evade the Usury laws. Captain Wise, as a general 
rule, would be affected with all the consequences 
thereof, and could not avail himself of his own 
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innocence arising Iroin ignorance, to sup|)<jrt what 
would otherwise l)e a dcleelive title. It follows, frotn 
the view which we adopted Ixdore, that tin- present 
suit, lounded on the agency of J. !\ ll'/.sv, neccssirily 
fails. The decision ol the lower C ourt is allirined, 
with costs.” 

The Appellant, dissatisfied with the (h^cree louinled 
on this judgment, brought the present appeal. 
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^ * C,, and Mr f.eith, lor tlir 

Appellant. 

Neither Wtlltani H ise nor the Ajrpellant, his per- 
sonal representative, was made a party to the former 
suit (a), to enforce the terms and conditions of the 
under-lease, which was rightly treated bv the Plaint itf 
in that suit as made long subsetjuent to and entin Iv 
distinct and separate from the transaction of the 
loan ; that decision is not f-es judicata and is in nowise 
binding on, and ought not to be used in the present 
suit to affect prejudicially the rights and interests 
of William Il7se, or his estate. VVe submit, that 
thfi Tumasoo^ is />rim(i facie valid, and, therefore, the 
onus of proving that the subsequent transactions were 
a shift to evade the law respecting usury lay on the 
Defendant, and that he failed to prove that the original 
loan was usurious. No subsequent reservation of 
illegal interest will taint or invalidate the original 
claim. There was no evidence of any agreement b\- 
7- M'^ise at the time of the execution of the T uma- 
sook, or of effecting the loan, that the Sub-lease 
should be thereafter executed as part of the original 
transaction, or to .secure the payment of more than 

(a) See IK/.v v KiHitti Kooma, Ho^e. 4 Moore’s hul. .Ann 
Cases, 201. 
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legal interest on the loan, or that William Wise ever 
received any usurious interest in respect to the loan, 
or that any profit was derived by the Lessee which 
could be applied to the payment of interest in excess 
of legal interest. The Ben. Reg. XV. of *793, sec. 9, 
upon which the Court below founds its judgment, 
contains no declaration that the principal money 
should be forfeited, nor that the original contract of 
loan or the Rond to secure the repayment is null and 
void, even if such a device as therein mentioned 
should be proved. Such enactment being a penal 
one, cannot be extended by mere implication to affect 
such forfeiture. 

Mr. Cave, for the Respondent, was not called on 
to address their Lordships. 

Judgment was delivered by 

The Right Hon. the Lord Justice Giffard. 

Their Lordships are unable to entertain any doubt 
upon this case, either with respect to the facts, or 
with respect to the law which is applicable to those 
facts. 

The facts are simple and plain. It is perfectly 
clear, that the original Lease was connected with the 
Bond, and that that Lease was a beneficial Lease. 
But the matter does not stop here, because, when 
you come to the under-leise, although it was subse- 
quent in point of date, it has reference back to the 
date of the original Lease ; and if you look at the 
assignment from the Servant at the time when the 
.Servant ceased to be in the service of Mr. y. P. Wise^ 
that assignment deals with the whole as one entire 
transaction. Their Lordships, therefore, can come 
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to no other conclusion than that the transaction was 
one entire transaction, and that it was a transaction 
which was tainted with usury. 

Then, with respect to the argument, that Captain 
IVise had no knowledge of what took place, it a()pears. 
that to all intents and purposes, Mr. J. P. ll'ise was his 
Agent. It is not alleged, and still less is it proved, that 
the Native who lent his money was at all aware, that 
there was any distinction bet\\een one part of the trans- 
action and the other. In point of fact, Mr. 7 - ffV.vc 
w'as acting for an undiscloserl fVincipal, the loan being 
a lending upon one transaction, which transaction 
was clearly usurious: therefore, C'aptain li'/se is in 
this position : either he must go against his Agent 
and repudiate the transaction altogether, or if he does 
not repudiate the transaction, he must take it with all 
its consequences. 

That being so, brings us to the terms of Regu- 
lation W . of 1703. I here are two sections affect- 
ing the question, the 8th and the gth. The 8th 
section deals with the case in which the usurious 
interest is disclosed on the face of the instrument, 
and is different to the gth section. There might 
be a very good reason for that. d here might well 
be, where there was no fraud, and where the 
whole thing was disclosed, a right to recover the 
principal, whereas, in a case where there w'as fraud, 
that right might be taken away. The terms of the 
gth section appear to their Lordships to be perfectly 
clear, because the Court is not “ to decree any interest 
whatsoever in favour of the Plaintiff, in any case 
where the cause of action shall have arisen on or 
subsequent to the 28th of Marc/,, 1780, where a 
greater interest than is authorized by this Regulation 

66 
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shall have been received, or stipulated to be received, 
if it be proved, that any attempt has been made to 
elude the rules prescribed in it by any deduction from 
the loan, or by any device or means whatever;” and 
then there comes this: “nor to give any other judg- 
ment but for the dismission of the suit,” and we 
cannot conceive that that means anything but the 
dismission of the suit, so far as it has relation to that 
usurious contract, though of course it would be dif- 
ferent, if there was one count on one transaction, and 
another count upon another and a totally different 
transaction ; in point of fact this matter, if not 
actually concluded by the judgment, is virtually con- 
( luded liy the expression of opinion in the former case 
of IVise V. Kishen Kootnar BosCy for in 4 Moore's 
Ind. Ap|). Cases, 219, we find this sentence: “If, 
therefore, in this case, we were to pronounce 
a judgment whereby the principal should be reco- 
vered, without interest, such a judgment would be in 
('omplete defiance of that Regulation, by M'hich we 
are bound. We have nothing to do but to repeat 
these words, in which vve lully concur; therefore, on 
both grounds, first, because the transaction was 
usurious, and, second, because of the terms of the 
Regulation, their Lordships will humbly advise Her 
Majesty that this appeal ought to be dismissed with 
costs, and the decree appealed from affirmed (a). 

(//) See S’////// iVfnifhint f.tiU v. Bfthoo Sree Kishen Sirtj^h, ante, 
p. I*;-. 
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Respondott.^ 


On appeal from the High Court of Judicature at 

M a d ra s . 


24th Feb. 
1869. 


1 HIS was an appeal l)y the Zemindar of Oodiar 
Poliemfxom^ decree of the Hi_srh Court of Madras, 
rejecting a regular appeal from a decree of the Civil '"asuit 
Court of Trichinopoly. The question being, whether ttZlL by 
the Civil Court’s decree awarding to the Respondent of 

• * . ’ nisiamilyfor 

mauUenance, marriage expenses, and residence out of "i^'ntenance 

the proceeds of the zemindary of Oodiar Poliem was lfJnda%,uo 

correct. issues as 

^Pi directed by 

Ihe circumstances out of which this question arose Code of 

were these : — r*roce- 

aure(Act, 

No. Vin. of 

*859- secs. 


° I’leseiit:— Members of tlie -ju, tidal ComwiUee—\'\m Kinlu 
Hon. Sir James William Colvile, the Rioht Hon. the Cord .'39^i40 
Justice SeCvyn, and the Right Hon. the Cord Justice (iitJard. 


were recorded 

Primary Judge. Held (i) that such omission was not fa‘’tM‘'’\s the 

Court could proceed to decision in the manner indicated by sectfon as' 

of the Code; and (2) as the Court had directed an inquirv as tn ^ 

tenance, which was to be deemed equivalent to issues ^ ^ 

"f “'e Judge in a maintenance suit in esti 

Th/l o p‘?‘ ^J^'-ded, to fix the place of residence. 

Ihe Letters latent of 1862, creatine the Hiirh r’nnrf txi t r 1. 

42 provide, that the reasonf given by the'^JudgJs of 

jbi'. is'dSr:?''r 
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By an Istimrar Sunnud^ dated the 23rd of 
December, 1817, the zemindary of Oodiar Poliem 
was granted to Katchi Rungappa OodtaVy the Father 
of the Appellant and Respondent, as his self acqui- 
sition. Katchi Rungappa Oodiar^ the first Zemindar^ 
died before the year 1834, leaving Moottoo Vizia^ 
his eldest Son and heir surviving, who became the 
second Zemindar. Moottoo Vizia died in 18361 
leaving Katchi Rungappa, an infant Son and heir, 
surviving, who became the third Zemindar^. He 
died in the same year, leaving his Uncle, the Appel- 
lant, the heir to the zemindary. 

On the 13th of December, i860, the Respondent 
filed a plaint in the Principal Sudder Ameen's Court 
at Trichinopoiy, against the Appellant, to recover 
Rs. 9,99Q for his maintenance, accomodation, and 
marriage expenses. The plaint stated, that the 
Plaintiff was the third and the Defendant the first of 
the three Sons of Plaintiff’s Father, then living ; that 
the Defendant was in possession of real and persona! 
property of the Plaintiff’s Father, namely, the zemtn- 
dary of Oodiar Poliem, capable of yielding an annual 
income of Rs. 40,000 ; Jewels, and ready cash received 
by the Defendant from the Circar at the time of his 
installation valued at Rs. 61,393. 3a. 3p., and two 

villages, situate in the Zillah of Cotnbaconutn, capable 
of yielding Rs. 1,000 a year; that the Plaintiff 
was entitled to one-third of the income, both under 
Hindoo Law and local usage, and prayed, first, a 
decree for an annual sum of Rs. Hs. 250 

per mensem for his maintenance , and secondly, that 
the Building known by the name of Niddaraikoodtim, 
lately occupied by his Mother, and situate at Oodiar 
Poliem, and valued at Rs. 3,000, might be made 
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over to him ; or, in the alternative, to pay him 
Ks. 2,99 ) for erecting a for his residence ; and 

a further sum of Rs. 4,000 for the expenses of his 
marriage. 

The Appellant by his plea stated, lirst, tlial more 
than twelve years having elapsed since the DlaintilPs 
maturity, his claim was barred by the Statute of 
Limitation. Secondly, that the income from the 
zemindary was not sufficient to co\'er his expenses. 
Thirdly, that the Plaintiff's Mother was in the 
receipt of a monthly maintenance of Rs. 40, under 
a decree of the Court, and that the Plaintiff being 
a member of her familv, was not entitled a 
separate maintenance. Fourthly, that Rs. 7 a month 
was sufficient for a man to support himself on. 
P'ifthly, that the Defendant was not bound to pay 
for the expenses of the Plaintiff's marriage, nor to 

erect a building for his residence. 

Two documents were given in evidence by the 

Plaintiff, exhibits A and B. I'he first (A.) was a de- 
cree of the Siidder Court, dated the 23rd of December, 
1837, in a former suit for maintenance out of the same 
zemindary, which was dismissed on the ground, 
that the zemindnry was the self acquisition of the 

Zemindar, the Defendant, under the before-men- 
tioned Istimrar Sunnud, dated the 23rd of December, 
1817, but that the then Plaintiff, Katchi Oodiar, 
who claimed through an illegitimate Son, and the 
Zemindar under the Istimrar Sunnud, being Grand- 
sons of a former Zemindar, the Plaintiff, whether 
legitimate or not, would (the family being Soodras) 
have otherwise been entitled to maintenance. The 
second (B.) was a petition by the Appellant, dated 
the i8th August, 1836, praying either for posses- 

sion of the zemindary as heir, or for maintenance 
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at Rs. 700 a month, stating that “ the aforesaid 
zemindary and my kavil [moniafn) lands, situate in 
the Arcot Suba, yield an income of Rs. 50,000 a 
year. No other evidence was then adduced. 

I he Principal Sudder Ameen by his decree dis- 
missed tile plaint on the ground that the zemindary 
was self-acquired. 

The Respondent appealed to the Civil Court of Tru 
tkinopoly^ urging that the zemindary was ancestral 
property, and not the self-acquired estate of the Ap- 
pellant; that by the deed of permanent assessment 
with the late Zemindary bather of both the parties, 
the zemindary was vested in him, his heirs, successors, 
and transferees; that the Government, on the death of 
the late Zemindar ^ allowed the property to pass to the 
Appellant, after receiving from the latter a niuchilka 
(agreement) to the effect, that he should maintain the 
Respondent, at the time an infant, and the other 
members ol the family ; that evidence of the Re- 
spondent had been rejected ; and lastly, that the Ap- 
pellant and the other members of the family had been 
in receipt of maintenance from the zemindary. 

I he Civil Court by its decree affirmed the decree 
of the Principal Sudder Ameen on the like grounds. 

In the special appeal preferred by the Respondent, 
the High Court by its decree, dated the 19th of De- 
cember ^ 1862, overruled both the decrees of the 
l^rincipal Sudder Ameen and the Civil Court, de- 
claring that the zemindary was ancestral, and the 
Respondent entitled to maintenance from it, and the 
suit w'as remanded to the Civil Court with instructions 
“To ascertain the means of the Appellant and the 
other facts of the case, and to proceed to a decision 
in the manner indicated in section 351 of the Code 
of Civil Procedure/' 
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The suit was accordingly remanded to the Civil 
Court of Trichinopoly, and heard as an original suit, 
without any further proceedings being taken in the 
subordinate Court of the Principal Sudder Ameen. 

No issues were framed in the Civil Court. 

P:vidence was given by the Respondent of a |)etilion, 
filed in the year 1817 by the then Zcniniilar for mainte- 
nance to his Son, and Orders by the Collectors awarding 
maintenance to members of the family. The .Appellant 
was not permitted to give any evidence, the Court 
considering it unnecessary to e.xamine any witnesses, 
although, as the Appellant alleged, among the docu- 
ments which he might have produced, if he had not 
been prevented by the absence of issues, and by the 
decision of the Civil Judge, was a Smuiud of the 
Collector, dated the 20th of June, 1 849, showing that 
the income of the zemtndary was then reduced by 

the income of the Kavil lands, amounting to more 
than Rs. 26,000 per annum. 

On the 29th of October, 1863, the Civil Judge (Mr. 
T. J. P. Hams) made his decree which stated, that 
the Defendant urged, that Rs. 35 a month were suffi- 
cient for the support of the Res|)ondent ; that the De- 
fendant admitted the exhibit B, and as the zemindary 
yielded annually Rs. 50,000, the Appellant was in a po- 
sition to allow the Respondent a proper maintenance ; 
that document D, showed that Rs. 250 were formerly 
awarded to a member of the family as maintenance'; 
therefore, the Court directed the Defendant to pay the 
Plaintiff monthly, Rs 200 as maintenance, together 
with arrears from the date of plaint, and Rs.%,000 
for marriage expenses, and part of the Defendant’s 

House to be given up as a place of residence for the 
Plaintiff, and to pay the costs. 
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From this decree the Appellant filed a memorandum 
of appeal on the following among other grounds : — 
first, that the claim was barred by the Statute of 
Limitation ; second, that the Istimrar Sunnud granted 
to the first Zemindar was not produced to show the 
nature of the property ; third, that the Respondent's 
Mother was entitled to be maintained by her Son, 
and the Appellant ought to be relieved, at least, to 
the extent of her maintenance. Fourth, that the 
Civil Judge’s estimate of the income of the zemindary 
was erroneous. Fifth, that the Civil Court had not cor- 
rectly estimated the wants of the Respondent. Sixth, 
that it had misconstrued the document B. Seventh, 
that documents D and E, which were Orders from the 
Collector in reply to claims made by the Respondent's 
elder Brother for maintenance and for housing, were 
not evidence against the Defendant, nor was there 
any evidence of their having been acted upon. Eighth, 
that the maintenance awarded being more than liberal, 
no separate allowance was necessary for the marriage 
of the Respondent, and, even if necessary, the amount 
awarded was exorbitant ; and ninth, that after allow- 
ing maintenance, the Appellant was not bound to 
provide the Respondent with lodging, and to allow 
him to live in the Palace would be inconvenient both 
in principle and practice. 

On the 28th of May, 1864, a decree was passed 
by the High Court of Madras, consisting of Mr. 
Justice Phillips and Mr. Justice Frere, dismissing 
the appeal, on the ground, that it was of the nature 
of a special appeal. No grounds were given for 
the decree, nor were the reasons of the Judges 
for their judgment transmitted to England with the 

record. 



ON APPEAL KHOM TWK EAST INDIES 
file appeal was from this docree. 

As the I\i*s[)on(leiU tlitl not appear, the appeal wa^ 
heard cx parte. 

% 

Sir R. Paivter, Q.C., anti Mr. Mackeson, 
for the Apjxdlant. 

In the hrst place, the proceeding's in the Civil 
CoLiit were wholly irr<*giilar. No issues or points 
were framed or recorded as directed and required hy 
the Code of Civil Procedure (Act. No. \'ll 1 . of 1S59), 
secs. 139, 1 40- 1. That is a fatal objection ; Srimut 
M 00 1 too Vijaya Gower y Vallabha Perria Woodea 
Jai'er v. hany Aaj^a Natchiar (<?), Baboo Rewun 
Pershad v. Jankcc Pcrshad [b). Secondly, evidence 
was improperly rejected. The Appellant was de- 
barred from calling witnesses, or giving in evidence 
a Siinnitd of the Collector which would have shown 
the real income of the zeinindary\ the very point in 
issue. That was a denial of justice, and the suit ought, 
therefore, to be remitted to Iiidia^ since no satisfactory 
decision can be arrived at on the merits : Jeswunt 
Sing-jec Ubby Sin^-jee v. Jet Sinyr.jec Pbby Sing- 
]ee (c) . Thirdly, no maintenance can be awarded out 
of a zemindary, but even if it could be by the Hindoo 
Law, the amount of such maintenance out of an indivi- 
sible family property must depend on a properly ascer- 
tained amount of the net income ; Exp. Janaky 
Ummah {d). Here maintenance was awarded on an 
assumption, that the net income of the zcniindary was 

('/) 3 Moore’s Ind. App. Cases, 278. 

(i) 10 Moore’s Ind. App. Cases, 2s. 

(c) 2 Moore's Ind. App. Cases, 424. 

00 2 Strange’s .Mad. Cases, 285, .and see note to ib., p. 28S. 

67 
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above Rs. 50,000 per annum. T!ie plaint only assessed 
it at Rs. 40,000, but after payin;2^ taxes, interest, and 
instalments of family debts, and other necessary ex- 
penses, it was shown that such annual income did not 
exceed Rs. 2,000. Lastly, no separate allowance ought 
to have been made for the Respondents marriage, for 
the Appellant was not bound to provide the Resipon- 
dent with a residence in addition to maintenance. 


Judgment was delivered by 

The Right Hon. the Lord Justice SelWYN. 

% 

Their Lordships have considered this case, and 
they must in the first place express their regret, 
that the record contains no statement of the grounds 
of the decision of the High Court which is now under 
appeal. The Charter of the High Court of Judica- 
ture, section 42, expressly requires, that the reasons of 
their decisions should be recorded by the Judges, and 
transmitted for the information of this Court, and it is 
the subject of great regret, especially in a case which 
comes before their Lordships ex parte^ that the grounds 
of the judgment appealed from should be wanting 
in the record. But in the absence of any such infor- 
mation, their Lordships must deal with the case as it 
appears on the record in thi^ present Suit. 

T he first objection which is taken is, that in this 

case no issues were directed in the manner which has 

% 

been prescribed by the practice of the Courts in India. 
But the decree of the 19th of December, 1862, which 
directs that the matter shall be referred to ascertain 
the amount of maintenance, which may appear to be 
justly and properly payable with reference to the 
means of the Defendant, and the other facts of the 
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rase, and to proceed lo the decision in tin* rnannei 
indicated in section 351 of the Code of Civil Pro- 
ccdiire, removes any such ohjeclion, because, that is, 
in substance, an Order for inquiry, and an C)rd( 1 for 
iiKjuiry raising the very points upon wliicli the Appel- 
lant has relied in the arguments before this Court ; 
for it is a direction to ascertain tin? amount of the 
maintenance which may apj}ear to be justly and 
properly payable with reference to the very jjoint 
which it was urgetl ought to hav(‘ been taken into 
consideration, viz. the means of the Defendant, in 
connection with the other facts of the case. It 
api^ears to their Lordships to be impossible to objec t 
to such an incjuiry as that, upon the ground of its not 
being sufficient. It is, lliereforc, equivalent to issues, 
and rendered any further issues entirely unnecessary. 
The first ground of objection, therefore, fails. 

We proceed, tiu'n, to the second ground, namely, 
that there was iti this case an improper rejection of 
evidence. Now, it appears to their Lordships that, 
under an incjuiry such as that to which I have al- 
luded, it was obviously competent to eith.er party to 
produce evidence in support of his case during the 
conduct of that inquiry ; and if evidence had been 
properly tendered on the part of the Appellant, and 
had been improperly rejected b\- the Judge, such 
improper rejection of evidence would have constituted 
a valid ground for appeal. I>ut we find that, in fact, 
. there was an appeal from the decision of the Judge, — 
a decision arrived at in the prosecution of that in- 
quiry, — and the eleven grounds for the appeal from 
that judgment are stated. In considering these eleven 
grounds, we find, in the iirsl ])Iacc, that the Appel- 
lant raised the objection that the Plaintiff’s case was 
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barred by the Statute of Limitation ; and secondly, 
the Plaintiff not having produced nor given notice 
to the Defendant to produce the I stimrar Sunnud of 
the Zemindar , no judgment could be passed as to the 
nature of the property. Now, that appears to be 
again raising the same question which had been 
decided before, namely, as to whether this property 
was acquired property, or whether it -had been in- 
herited ? It appears to have been originally* acquired 
by one Zemindar^ but it had descended to the then 
Zemindar, and, therefore, it could not then be pro- 
I)erly considered as acquired property. That had 
been already decided, and that point, once before 
decided, seems to be intended to be raised again by 
tile second ground of appeal. The third ground 

proceeds to raise the objection as lo the Plaintiff's 
Mother being entitled to maintenance, and tlien the 
lourtli is, “ I he Civil Judge's estimate of the income 
of the semindary is erroneous, and even opposed to 
the Plaintiff’s own allegation.” The iifth is, “The 

Civil Court has not correctly estimated the wants of 
the Plaintiff. We need not go at length into the 
other grounds, but it is to be observed, that these 
grounds proceed mainly upon an insufficiency of the 
evidence produced by the Plaintiff, and that they do 
nut in the least degree point to any evidence having 
been tendered by the Appellant, or having been im- 
])ropcrIy rejected by the Judge ; and under these 
circumstances, even if the Appellant had any such 
ground of apjical, if he did not think lit to produce it 
before the Court, where such an appeal might regu- 
larly have been prosecuted, and where such a ground 
would liavt afforded a siiflicienl ground lor sucli an 
aj>peal, in the opinion of their Lordships, it is not 
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competent tor him to maintain it now ; and it ajjjjears 
to have been raised lor the first time in the petition of 
the 6tli of Au^rust, 1864, where it is said, " Heeause 
your Petitioner was not permitted to prova? wliat the 
net income of the aemindary was.” 'Iheir f.ord- 
ships, therefore, are of opinion tliat that second 
ground of complaint also fails. 

1 lien it is saitl, that the decision is erroneous, in- 
asmuch as it is based upon an assumption that the 
income of the zcmindiiry was Rs. 50,000, which is 
more than has been alleged in the original plaint, 
which oidy claimed maintenance as against an in- 
lonie of Rs. 40,000. Hut in the opinion of their 
Lordships, this is a misconception of the terms of the 
judgment. I'he judgment ajipeais to have proceeded 
upon this. The Claimant alleges, that the income of 
the zemindury is Rs. 40,000, but the Judge finds, 
that upon a former occasion, many years ago, it is 
true, the Appellant h<id admitted the income to be 

Rs. 50,000; and that on a former occasion, also 
many years ago, in the year 1831, a sum of Rs. 250 
per mensem, or Rs. 3,000 a year, had been awarded to 
another Ifrolher of the Zemindar for maintenance. 

I he Judge, proceeding upon that, says, ” 1 bud an 

allegation ol Rs. 40,000 on the one side, an admission 

of Rs. 50,000 on the other, and a former Order 
allotting for maintenance Rs. 3,000; and, in the 
absence of any evidence to the contrary, iho fair 
inference to be drawn from these documents is, that 
Rs. 2,000 is a reasonable sum for maintenance, with 
the addition of a house.” Under these circumstances, 
their Lordships an- of opinion, that it cannot with 
justice be said that tim Judge has proceeded upon the 
foundation of the income being Rs. 50,000, and 
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therefore, in excess of the allegation made by the 
Plaintiff. 

It remains only to notice the other point with 
respect to the residence. It may, we think, be fairly 
assumed, that this question was taken into con- 
sideration by the Judge in fixing the amount of the 
maintenance. It was a matter for the discretion of 
the Judge, and a matter with which this Board would 
be very reluctant to interfere, unless it could be shown 
that the Court below had miscarried in some very gross 
and striking manner. Now, in the opinion of their 
Lordships, there is no such miscarri^ige in this judg- 
ment, having regard to the documents which were 
proved, and to the absence of any other evidence. 
It appears to their Lordships not to be unreasonable 
to award the sum which has been awarded by the 
Judge, with the addition of the residence, and, there- 
fore, their Lordships will feel it their duty humbly 
to advise Her Majesty that this decret; should be 
affirmed, and the appeal dismissed. 
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On appeal from (he Court of the Judieial Com- 
missioner at Ouile. 


rp ^ . 

X HIS in llie nature of an action ol trover, was 

instituted by the Appellant to obtain restitution of 
nine Ciovernment jjromissory Notes, commonly called 
Company's paper, or in the alternative to recover 
their value. I'liese Notes formed a portion of the 
estate of Selara Begum, deceased, the Mother of the 
Appellant, and the Respondent, Mookrumoodoivlah. 

® Present -.—Members of the yudicud CommUtee^'X\\Q. Right 
Hon. Sir James Willinm Colvile, the Right Hon. Sir Robert 
Phillimore (The Judge of the Court of Admiralty), the Right Hon. the 
Lord Justice Selwyn, and the Right Hon. the Lord Justice GifTard. 

.-— riw Right Hon. Sir Lawrence Peel. 


2nd M.irch, 
1869 

Suit in the 
nature of 
an action of 
trover, by the 
Plaintiff, to 
recover Com. 
pany’s paper, 
as heir, such 
Notes being 
part of his 
deceased 
Mother’s es* 
tate, against 
a Purchaser 
without no- 
tice and the 
Vendor, his 
Brother, alleg. 

, , . in? first, that 

the dealing with the Notes on the part of his Brother was illegal and con- 

irary to the Plaintiff’s rights as heir; and secondly, that in a previoiH 
Sint against his Brother, regatding the Notes, he had obtained a de- 
cree against him in yespect of one of the Notes sued for, but had not 
enft.rced judgment. The suit was dismissed bv the Courts in India on 
the grounds (i) of limitation, under Act, No. Xi'V.of 1859, and (2) as barred 
by the previous suit. On appeal, such decree reversed, as it appeared 
that the real point in issue, the validity of the transfer of the Notes had 
not been heard, and the suit remitted back to the judicial Commissioner 
at Lucknoiv, to give directions to the Court of First instance to rehear the 
case, with liberty to either party to amend the pleadings. 

Costs of .appeal to abide the result of the rehearing. 
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1 he hrst Respondent, Sa/t Btinarsee Doss^ was 
a Mahaju 7 t, or Banker, of Lucknow. 

It appeared, that the Begum died on the 3rd of 
September, 1856, leaving two Sons and one Daughter, 
the Appellant, M ookriimoodowlah, the second Re- 
spondent, and Hoosatnee K hanum, her legal heirs 
according to the Mahoinedan Law. 

The Begum's estate consisted of real property 

claimed by the Appellant by virtue of hibheh (gift), 

personal and household property which afterwards 

was camicably divided, and Government promissory 

Notes of the value of Rs. 59,roo standing in her own 
n a m e . 

A few days after the Begum's death, Hoosatnee 
Khanum died without issue, leaving Agha Husnn 
Ruzn, her Husband, her surviving. 

The Appellant alleged, that during the first two 
days of the Indian mutiny, which broke out in the 
summer of 1857, before the Begum's funded property 
had been divided, or a Certificate of heirship obtained, 
his Brother broke open a closet in which the Notes 
in question and his Mother’s seal were deposited, and 
having stamped the Notes with the seal, sold them 
during the disturbances at an undervalue, without 
making over to him the share to which as co-heir he 
was entitled. 

In February, i86r, the Appellant applied to the 
Accountant-(}cneraI, to have the Notes standing in 
his Mother’s name stopped, and in reply was informed, 
that before his request could be complied with, he 
must state to what loans they appertained. A corre- 
spondence followed, in the course of which the 
Appellant forwarded to the Accountant-General’s 
Office a detail of seventeen Notes, together with the 
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number, year, and amount of earh, and was informed 
in reply, that only one of them was then standing in 
the Register, in the name of the Begum^ aiul that 
payment of it had been stopped in eonsequenet* of his 
application, that live had been paid off by traii'^fer, 
and that the remaining eleven must ha\ c been 
erroneously described by him. as no such .\b»l(‘s wen* 
in existence. 

On the 1 2th of March, the .Appellant (ded a 

aint in the ('ourt of the Civil Judge* ol Link)i 07 i\ 
against his Brother, and a native Banker ot the 
name of Sheonath, for the recovery ot Ins shan* 
(two-fifths) of the estate of his Mother, and (jovernment 
Notes of the value of Rs. 23,640, part of llie Notes ol 
the value of Rs. 59,100, which their Mother had It'fl ; 
and also for the rec overv from Sheonath of two Notes, 
part of the above* Notes, of the value ot Rs. 2,500, 
w'hich had been discovered to he in his poss(*ssion, 
and in the plaint it was slated, that somt* ol the 
Notes constituting part of the estate had been parted 
with by his Brother to other persons, and that as 
soon as the Appellant had obtained delinite informa- 
tion, he would sue for them. 

Sheo 7 iath made no defence. 

In the course of this suit, the Respondent, Mook- 
ru 7 noociowlahy admitted that he had opened the closet, 
and abstracted therefrom the Notes, and his Mother's 
seal, W’hich he subsequently impressed upon them, and 
stated that he had been induced to act thus by 
reason of his Brother having set up a claim to the 
w'hole of their Mother's realty, and by force of circum- 
stances, consequent upon the breaking out of the 
mutiny. 

By a decree, dated the 24th of April, 1863, Mr. 

68 
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E. G. Frazer, the Civil Judge of Lvchnoiv, decided 
that whatever might he the truth of Mookriimoodow- 
laEs statement, he had constituted himself an Exe- 
cutor <ic son fort, and decreed in favour of the Appel- 
lant’s ('laim for Government Notes belonging to his 
Mother’s estate to the value of Rs. 23,640, or in lieu 
thereol that amount in cash, with costs against Mook~ 
rumoodowlah, and decreed that the two Notes of the 
value of Rs. 2,500, attached in the hands of Sheonathy 
belonged to the undivided estate of the Begum^ and as 
such should be sold and divided amongst her heirs as 
follows : two-fifths to the Appellant, two-fifths to the 
Respondent, Mookrumoodowlahy and to their Sister 
one-fifth ; but she being dead, half of her one-fifth 
was to ofo to her Husband and the other half thereof 

o 

ec|ually between the Appellant and his Brother ; 
Sheonath being left to his proper legal remedy. 

riiese Notes were sold; and Agha Hnsan Rusa 
having given up any claim thereto, the proceeds were 
taken out of Court by the Appellant. 

On the 4th of November^ 1862, a Certificate of 
succession was applied for to the estate of the Begu^n^ 
but was, on. the 4th of Aprils 1863, refused on the 
ground, that neither party could have a certificate 
until their clainas had been decided against each other 
by a regular suit. 

By a petition in the same suit, dated the 22nd 
October y 1863, the Appellant prayed that Notes to 
the value of Rs. 27,000 (part of the Rs. which, 

as he alleged, had been transferred to one Dhunput 
Roy and the Respondent, Sah Bunarsee DosSy by his 
Brother, the second Respondent, under the seal of 
the Beguniy without his consent, should be sent for 
by issue of a warrant, and that satisfaction of the 
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remdiniiig amount of the decree should he made hv 

¥ 

their attachment and sale. 

On the nth of Deceinhcr, uStij. the Clerk ol 
the Court made the followin',^ Order: — " ( a.se 
brought forward this day. Order to hi- issunl to 
Dhunput Roy and Sah Ritnarscc Doss, under set. 
“34 of -^c'C No. \ III. ol 185^, as a|j|jlied for b\ ihi 
Petitioner, and a copy of the list iiled by the thu ree- 
holder to be sent, with directions calling upon them 
to file any objection they might have in Court.” 

On the same day the Clerk ol the Court, acting, 
as alleged by the second Respondent, in collusion 
with the Appellant, issued an injunction in the suit 
in these terms To Sah Buna, sec Doss. At 
the request of the decree-holder, you are hereby 
directed not to deliver any of the Notes mentioned 
30 in the list appended to this, which may be in 
your possession, to any one until further Orders of 
the Court, and to bring forward any objection you 

may have in Court. This injunction is issued under 
section 234 of Act, No. \ III., 1859.’' 

These proceedings were taken without Sah Bu- 
narsee Doss'oDmg made a party to the former suit, 

riie Respondent, Sah Bunarsee Doss, in obedience 
to the injunction, returned a list of nine Notes, to the 
value of Rs. 27,000, which had been purchased by 
him ill the Bazaar during the mutiny, and having 
been sent to Calcutta, were sold there. 

By a petition, dated the 19th of February, 1864, 
the Appellant prayed that the Notes, when recovered 
from the Respondent, Sah Bunarsee Doss, might be 
delivered to him in the same manner as those in the 

possession of Sheonath had been, or that the amount 
might be paid to him in cash with interest. 


ih 6 y. 

Ikhaluo- 

dowlah 

7 \ 

Sah liuNAR 

sEt Doss. 


cases in the privy council 
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On the 2ist of April, 1864, the Clerk of the Court, 
being of opinion, that the suit was not one which 
could be dealt witl) in a summary way, ordered that 
it should be struck out of the list of pending cases. 

Having by means of the injunction obtained the dis- 
covery he required, the Appellant instituted, on the 6th 
of September, 1864, the present suit against both the 
Respondents, claiming restitution of nine Government 
notes, in value Rs. 27,000, (part of the Rs. 59,000 
standing in the name of the Begum,) as having been 
wrongfully obtained by the first Respondent, by ille- 
gal purchase from the second Respondent during the 
late mutiny, and after the death of the Owner of the 
Notes, or in the alternative, their money value ; and 
alleging that as the Respondent, Sah Bunarsee Doss, 
had not stated to whom he had transferred the Notes, it 
was believed that he had either caused the renewal of 
them in his own name, or obtained from the Treasury 
fresh Notes in his own name by increasing the value 
of those under litigation, and praying that in order 
to ascertain the real facts of the case the Notes 
claimed might be sent for from Calcutta and delivered 
to him, or that the Respondent, Sah Bunarsee 
Doss, might be ordered to pay the value of them 

with interest and costs. 

The Respondent, Sah Bunarsee Doss, pleaded, first, 
that the Appellant ought not to be allowed to reap 
any benefit from the discovery which he had obtained 
by fraud ; secondly, that Notes sold in the Bazaar 
under the genuine seal of the Owner were validly 
sold; thirdly, the six years’ limitation law; and 
fourthly, that the Appellant had already sued on the 
ground of inheritance, and had obtained a decree. 

By a decree, dated the 7th of March, 1865, the 
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Civil Judge of Lucknow (Mr. E. G. Fraser), alter 
stating it to be his belief that the suit was one of a col- 
lusive character got up by the two Brothers, dismissed 
it with costs on the following grounds :—lMrsl , that 
the claim was barred by limitation ; and secondly, 
holding that there having been a money decree 
against his Brother, the Kespondent, Mookrumoo- 
daivlah, the Plaintiff had no right to another against 
the Respondent, Sah Bunarsee Doss and that even if 
there had not been any pre -adjudication he could only 
obtain disclosure by equity, from winch, by being 
party to the issue of an illegal injunction, he had 


debarred himself. 

The Appellant appealed from this decree to the 
Judicial Commissioner of Oude, and Sah Bunarsee 
Doss put in an answer. 

On the 27th of 1865, Mr. George Couper, the 

Judicial Commissioner, dismissed the suit with costs 
against the Respondent, Sah Bunarsee Doss, on the 
ground that, so far as the Respondent, Sah Bunarsee 
Doss, was concerned, there was nothing whatever to 
show, nor any reason to suppose that the transaction 
on the part of Sah Bunarsee Doss was not bond Jide» 
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The present appeal was from this decree. 


Mr. Leith, for the Appellant. 

There was no fair or full trial of this suit in the 
Court of the Civil Judge of Lucknoiv, the Court of 
first instance ; and there has been, therefore, from the 
first, a miscarriage in justice to the loss and injury 
of the Appellant. The Judicial Commissioner on 
appeal ought to have directed a remand of the suit 
for re-trial upon proper pleadings and evidence. 
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Although the Judicial Commissioner was right in 
not affirming the decree of the Lower Court on 
the two grounds of law on which it was based, 
namely, the bar of a former decree, and the bar of 
the expiration of the period of limitation, IVtse v. 
Bhoobun Moyee Debia Chowdrainee (a), yet his 
decree was manifestly unjust in dismissing the suit 
solely on what he himself, in his judgment, terms a 
“presumption ” that the alleged transfer of the stolen 
Notes in question to the Respondent, Sah Bunarsee 
Doss^ was a bond fide transaction. It is a settled doc- 
trine, that a Vendee cannot have a better title than 
the Vendor, except in the instance of a sale in market 
overt. Wms. Saunders, Vol. II. note [e] p. 47 b. 
A sale by one Tenant in common of a chattel is not a 
conversion to support an action of Trover, because 
the sale passes only the interest of the seller, which 
may be sued for, but otherwise of a sale of chattel 
in market overt, which fleprives the co-tenant of his 
share and interest in the chattel. 


vSir. R. Palmer, Q-C. ; Mr. Mackeson, Q-C.; 

and Mr. J. Edwards, for the Respondent, 
Sah Bunarsee Doss. 


As there was no ilivision of the Notes among the 
co-heirs, there was, consquenlty, no evidence to show 
that the Notes in question were the property of the 
Appellant more than of his Brother. There has been 
no certificate of succession to the estate of the Begum, 
as is required by Act, No. XXVII. of 1850, sec. 48, ' 
to vest the estate. This Respondent having purchased 
such of the Notes in question at the market value, 


(fi) 10 Moore’s Ind. App. Cases, 165. 
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and >\ithcul of an) fraud on tin |)art of tlic 

Respondent, M cokruvtocuo'iviah , lu* is not liable nn<ier 
section g, cli. xiii. part I. of tin* Pnnjauh (Ode. No 
allegation of ftaiul as against this Respondent is t(t 
be found in the pleadings. With res|)e< ( to tin* right 
to sue, the limitation applies only as Ix'tween 
heirs. Here the suit is barred, first, by l he 
former action, and secondly, by eflbixion of time. 
As the Appellant has already sued, and obtained 
a decree in his favour for his share in full, h(‘ has 
waived his right to bring a second action, ( ivil ('ode 
Procedure Act, No. \ ill. of 1S59. section _>. 
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Judgment having bi^en reserved, was now de- 
livered b\' 


I 1 th March, 
1869. 



The Right Hon. the l.ord Justice (ilKl-AKi). 

I his appeal is brought from a decree of the 
Judicial Commissioner of Oude, confirming a d('- 
cision of the C ivil Judge of the Court ot Lrtckuo'ic, 
which dismissed the Plaintiff’s suit. 

The Plaintiff by his suit sought to recover from 
the first Defendant, Sah Bunarsec Doss, certaici 
Promissory notes, commonly called Company's paper, 
of the Indian Government, which he alleges to have 
been illegally sold during the Indian mutiny. He 
claims either restitution of the Notes, or alternativelv, 
their value. He states that his claim is based on 
inheritance. It is obvious on the fact of the plaint 
that he means to describe inheritance as the base 
or root of his title to the property, and that he 
alleges the illegal sale or transfer of, and the illegal 
dealing with, the Notes, as the wrong done to him, 
and that the alleged violation of his right constitutes 
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his cause of action. The Plaintiff was the eldest Son 

^ "" i ^ ^ 

Ikbaloo- of his Mother, who died possessed of a considerable 

DowLAH property, consisting of land, movables, and certain 
Sah Bunar- Promissory Notes, of which those in question are part. 

SEF Doss. ^ 

It was a Mahomedan family. The family consisted of 
two Sons and a married Daughter. The eldest Son 
clnimed the land under an alleged gift from his 
Mother in her life-time, a gift the validity of which 
was disputed by his Brother at least. The Sister 
survived her Mother but a few days : the Brothers 
and Sister were entitled to the Mother’s property as 
heirs under the Mahomedan law : the Brothers 
taking equally each the double of their Sister’s share, 
and on their Sister’s death they took certain shares 
with her Husband in the Sister’s share. Soon after 
the Mother’s death, the Son and Daughter pro- 
ceeded to make some division of the movables: the 
elder Son claimed the land : that title was litigated 
by the younger Brother, but it does not appear with 
what justice or success. The more valuable part of 
the movable estate consisted of Government paper, 
amounting to Rs. 59,100, in which each Son’s share 
would be of the value of Rs. 23,640 ; and the 
Daughter’s of Rs. 11,820. The Daughter is stated to 
have received her share of this part of the property. 
The Daughter’s Husband appears to have dis- 
claimed. 

The Plaintiff’s right of suit in this action, is 
founded upon an, alleged illegal dealing by the 
younger Brother with his elder Brother’s share of this 
property, and he seeks to extend his right and remedy 
against the first Defendant, by treating him as an 
illegal Purchaser under and consequent upon his 
Brother’s alleged spoliation. The mode in which the 
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Plaintiff alleges this wrong lo have l>e<‘ii elTeeted is 
this, viz., that the Notes were secured under the 
separate seals of the heirs, in a Mouse belonging to 
the estate, in which the Mother died, and her Sister 
contined to reside ; that tlie younger [brother, about 
the commencement of the Mutiny, broke ,the st\als. 
carried off the property, and, alone sold and i)ur- 
ported to transfer it. If this statement be tnu*, and 
reference be had to the nature of the property souglu 
to be recovered in this suit, viz.. C'ompany’s paper, 
and reference also be had to the first Dcdendant’s 
Letter of the 30th of July, 1H65, it follows, that tht- 
first Defendant would be under the legal obligation 
of showing title to the Notes purchased. The law 
a pplicable to the ac(|uisition of title to Notes passing 
by indorsement, as these appear to have been capablt‘ 
of being passed, must not he confounded with that 
applicable to the acquisition of title in ordinary 
chattels. 

The F^laintiff had, previous to the institution of 
this suit, brought a suit of a similar nature against 
his Brother, the second Defendant, and one Sheonath, 
to wdioni two of the Notes had been traced. In that 
suit he recovered judgment against his Brother, who 
did not deny the case made, but excused it on insut- 
ficient grounds. The Plaintiff, having succt^eded in 
this suit, is not show 11 to have taken any steps to 
enforce his judgment against his Brother. Tlier" is 
no proof w'hatever that the Brotlier is insoKent, or 
incapable of satisfying that judgment ; nor is there 
any proof, w'hether tlie elder Brother's alleged title lo 
the land is valid, nor of the value of that part of the 
property of the deceased. 

After this judgment had been obtained, the Plain- 
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tiff having acquired some information (at what precise 
time, however, does not appear), desired to enforce it 
by process against the promissory Notes, the subject 
of the present suit, which he alleged he had traced to 
the possession of the first Defendant. If this could 
be done at all, under the execution of the process of 
the Court, it could be done only by "attaching specific 
property still in the possession of the person against 
whom execution of the decree was sought to be ex- 
tended. But such a proceeding would be totally 
irregular and infructuous against a person who had 
parted with the Notes. 

The application appears to have been for an attach- 
ment and sale. A process of injunction was issued 
instead. This was held by the Court as a wilful 
abuse by the Plaintiff of the process of the Court, and 
its own Officer was treated as an accomplice in the 
wrong ; but as it would be substantially little more 
operative than the process actually prayed, and neither 
process in terms sought discovery, there appears to be 
quite as good reason to attribute this proceeding to 
ignorance and blundering as to conscious fraud in 

o O 

the Plaintiff or his advisers. The result was to 
obtain from the first Defendant an admission of which 
the Plaintiff claimed to make use as evidence, but 
which the Court rejected as proof. 

The Plaintiff having obtained this advantage, 
which involved a partial discovery, filed his plaint 
in this suit, to which the first Defendant’s defence 
was : first, that the Plaintiff ought not to be allowed 
to reap any benefit from the discovery which he had 
thus obtained. Secondly, that Notes sold in the 
Bazaar under the genuine seal of the Owner were 
validly sold. Fourthly, the limitation law ; and fifthly, 
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that the IMainlih had already sued on the j^rouiul ol 
inheritance, and had obtained a decree. I he evi- 
dence adduced by the l^laintifl seems to have been 

entirely documentary. I'lie admission of the i>r<jlher 
in the former suit was used in this, and as against 

the Brother it was legitimate evidence, though not 
evidence such as to establish the case of wrong 
against his co-I)efendant. 'I'lu' Letter of the first 
Defendant of tiie 30th of 'June, 1855. on tlie octasion 

of the injunction, was also attem|)t(d to be put in 

evidence. I'here was no clear or distinct evidence o( 
the state of the indorsements on the paper, and no 
sort of evidence was given or attempted, of any legal 
transfer of the paper to the first Detendant. 

In this state of things the first C ourt dismissed the 
Plaintiff’s suit — first, on the ground that the suit was 
barred by limitation: and next, that holding a moiu'y 
decree against his Brother, the Plaintiff Iiad no right 
to another against Sah Bunarsec Doss ; and lastly, the 
Letter of the 30th of June, 1865, was exclude^i, but 
in their Lordships’ judgment erroneously, on the 
ground of its having been obtained by the Plaintiff as 
being a party to an illegal and collusive Injunction. 

Prom this decree the Appellant preferred his 
appeal to the Judical Commissioner. Sah Bunarsee 
Doss put in an answer to the appeal. 

The Judicial Commissioner dismissed the suit with 
costs as against Sah Bunarsec Doss^ on the ground 
that there was nothing wd^atever to show', nor any 
reason to suppose, that the transaction on the part of 
Sah Bunarsee Doss was not bond Jide. 

The statement of these decisions shows, that the 
case of the Plaintiff has been viewed and t reated by 
the Courts as though the onus of proof rested on him 
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to rebut a presumable bond fide title by transfer in 
the first Defendant, Sah Bunarsee Doss, But the 
case made as to these papers is, that they were not in 
a state wherein a transfer, by delivery to a bona fide 
holder, would confer a title. On the contrary, it is 
stated that the legal title was in the Mother, and 
required a transfer by indorsement from her or all 
her heirs. Supposing that a mere imposition of a 
seal by a native Lady would be recognized as a legal 
transfer by indorsement, of which there is no allega- 
tion or proof, still such a transfer would not be valid 
after the death of the Mother. An invalid transfer 
might still confer a valid equitable title, either in part 
or in entirety; but such a transfer, being exceptional 
and dependent on special circumstances, cannot be 
raised by legal intendment or presumption. Conse- 
quently, the Plaintiff’s case required an answer, 
unless met on other grounds; those on which the 
Court proceeded, of suspected collusion between the 
Brothers, would, if alleged and proved, have consti- 
tuted a valid defence. A Plaintiff, however, ought 
not to have a defence of this sort urged against him 
at the hearing without due notice by the pleadings 
and issues of a case of fraud ; and, as in a suit before 
the same original Tribunal, the admission made by 
the younger Brother had been credited and acted on, 
and formed the basis of a decision against him in the 
Plaintiff's favour, the Plaintiff had the less reason to 
come provided with proof to rebut that charge. The 
existence of a judgment against the Brother is no bar 

to this suit. 

Again, the objection that the suit is barred by 
limitation seems to have been founded on a neglect 
to consider the Act of Limitation applicable to the 
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suit, viz., the Act, No. XIV. of 1859, w'liicli, oti tin: 
facts alleged, furnishes no ground whatever for it. 

Then there is another objection founded on the 
want of a CertiKcate. I'his appears not to liave 
been taken in the Court below, and is entirely 
inapplicable to a suit of this character. 

The Act which provides for the granting of a 
Certificate is intended for the protection of Debtors 
to a deceased’s estate ; but Sa/i Bunarsee Doss was 
never a Debtor of the Mother, nor did liis taking the 
share, or property, or part of the share, or property, 
of the Plaintiff, by an invalid title, constitute him a 
Debtor to the estate. The right of action is founded 
entirely on wrong, and not on privity of contract. 
Their Lordships, therefore, must humblv advise Her 
Majesty to allow this appeal, and direct that both 
decrees be reversed, and that the cause be referred 
back to the Judicial Commissioner, in order that he 
may give the necessary directions that it be reheard 
by the Civil Judge of the Court of Lticknow, with 
liberty to either party to add to or amend the plead- 
ings ; and that the costs of the appeal on both sides 
should be taxed, and be costs in the suit, and abide 
the result of the suit. 

In arriving at this conclusion, their Lordships have 
no intention whatever of giving any judgment on the 
merits. They are simply of opinion, that the facts 
ought to be inquired into on proper pleadings and 
evidence, including the first Defendant’s Letter of 
the 30th of 1855, if the Plaintiff so desires 

it ; and if the Plaintiff should prove his title as against 
the first Defendant to the whole or part of the Notes 
then that the first Defendant ought to be called on to 
show, if he can, either title in himself, or some 
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grounds displacing the Plaintiff’s right to complain of 
his acts ; and that thus the facts and the real merits 
of the case should be arrived at. 

Their Lordships are further of opinion, that the 
second Defendant ought not to have been dismissed ; 
for if the Plaintiff has any right against the first 
Defendant, it may be that the first Defendant, if he 
makes satisfaction to the Plaintiff, ought to have the 
benefit of any subsisting judgment against the second, 
or, at all Qvents, to have some remedy by way of in- 
demnity or otherwise over against him ; it must in 
this point of view be obviq^usly for his benefit that the 
second Defendant should be bound by all the pro- 
ceedings in this suit ; the Plaintiff having brought 
the second Defendant before the Court, he, under the 
circumstances, ought not to be dismissed unless the 
whole suit should eventually fail on the merits against 
the first Defendant. 
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NerkkiSTO Drh Rurmono . Appellant, 

AN'n 

Beerchundrr Thakoor and others .. Respondents* 


On appeal from the High Court of Judicature at 

Fort William in Bengal, 


T^HE question in this appeal invoK'ed the rij^ht of 
succession to the ancient Raj o{ Tipperah of the Hills, 
and arose out of a suit brought by the A|q->ellant 
against Beerchunder Thakoor, the 
dent, in the nature of an action 


principal Resjion- 
of ejectment, to 


^Present: Members of the Judicial Comnunee^y\\Q Ri^ht 
Hon. I,ord Chelmsford, the RiKh. Hon. Sir J,m„es William 
Colvile, the Right Hon. Sir R. Phill imore (The lodge of the 
Court of Admiralty) and the Right Hon. the Cord lustice Selrwn 

.._T|,e Right Mon. Sir Lawrence Reel 


8th, 9th. h 
15th March, 
1869. 

The norma 
state of ever3 
Hindoofamil) 
is joint, the 
presumption 
in the absence 
of proof of 
divisionbeing 
that the 
family is 
joint in food, 
worship, and 
estate. 

in the case oi 


a Ts VovTd^o‘''‘ex‘i^ sLh‘'"cus"tom° t,"*" ‘ 

Surt'’'i‘n'’ T the 7 us?om " 

late of"r,Ze°/, “,o half-brother of th 

possession as liaiah a ’ ^ /eco\er from 11, his uterine Brother, i 

rmpeachingthe titieof B of the liaj of Tipper a) 

(orVung Sovereign) afcordin/o.he'r h^ appointed Jobrc. 

Rajah on grounds first of an aMeo- a <jos>tom, by the late reignin 

should succeed and second^ Z, ^ ‘^at A 

out of which, accordiZ to 'th. of ^ clas 

be selected. The family custom ^ custorn, 'a Jobraj could alon 

appointed B. as Jobrlj Held that the late Ba/a, 

Court:— fooraj. Held, affirming the judgment of the Higl 

and,"^*’ appointed Jobraj by the last-reigning 

A'«o/«Xr!^’or‘hmily%uf^^^^^ governed bj 

•ion by the faZZuZoTon th. 

the eldest of his kiiidred Jobrai obliging him to appoin 
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recover from such Respondent, the Rajah in posses- 
sion, a zemindary and, other real estate forming part 
of the Raj, with mesne profits. 

The Respondent, Bcerclmnder Thakoor, had been 
recognized as de facto Rajah of the Raj by the 
Government. 

The issues raised, resolved into these points; — 

First, whether Maharajah Essanchunder Manicko, 
the last Rajah, had power of his own free choice, to 
appoint the Respondent, Beerchunder Thakoor, the 
Jobraj (or young Sovereign) in preference to the Ap- 
p('llant, a senior member of the family, and nearest 
of kin. 

Second, whether as a question of fact, he did so 
appoint him, and, 

'I'hird, supposing no valid appointment of the Re- 
spondent, Beerchunder Thakoor, as Jobraj, to have 
taken place, who was entitled to succeed to the Raj 
by descent ? 

The Appellant set up a title as the eldest legitimate 
member of the family of the Rajahs of Tipperah, 
who are entitled as well to the Raj of Tipperah 
of the Hills, as also to estates part of which belong 
to independent Territories of the Kingdom, and the 
remainder consisting of the zemindary of Chucklay 
Rowshunabad and other estates, situated, within the 
British dominions, which were the subject of the suit, 
and were claimed by the Appellant from the Respon- 
dent (the younger Brother by a different Ranee)% 
who on the death of Maharajah Essanchunder Ma- 
nicko (the elder Brother of both), took possession of 
the Ra} and estates, by virtue of his appointment as 
Jobraj under the family custom, the validity of which 
\vas disputed by the Appellant, 
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ft appeared that a special custom existed in the family 
of the Maharajahs of Tipperah, hy virtue of which 
the Rajah nominates from amongst the members of his 
family as his presumptive successors, first the Johraj 
(young Sovereign), second the Burra Thahoor (("hief 
f.ord), and when these a|)pointments are full at tin* time 
of the demise of the Rajah, the Johraj succeeds to the 
Throne and the Burra Thakoor succeeds as Johrn]\ 
the new Rajah making a fresh appointment of Burra 
Thakoor, and in default of any such appointment 
being full on the demise of the Rajah, the next male 
member of the familv succeeds to the vacant Raj and 
estates {a). 

The suit was brought bv the Appellant in the 
Court of the Principal Rudder Ameeu of Zil/ah 
Tipperahy against tlie Respondent, Bcerchuuder 
Thakoor, Beepin Beharree Gossamee, the spiritual 
guide of the late Rajah Essanchunder Manicko, 
Brojoinohtin Thakoor, Gooroodoss Burdhun, and 
Bissonath Goopto, all severally Officers and servants 
attached to the Raj, as Defendants. 'I'he l^laintiff 
sought to establish his right of succession to the Raj 
and its possessions aforesaid, and in particular, to 
oust the Respondent, Beerchunder Thakoor, from 
possession of the zemindary, Talooks and Houses 
within the jurisdiction of the Zillah Court. The plaint 
stated, amongst other things, that the Respondent, 
Beerchunder Thakoor, in collusion with the other 
Defendants, took possession of the zeimyidary, &c., 
by fraud and without having any right at all, on 
the false allegation of his having been appointed 
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Jo/)rajj Brojendro Chunder, a Minor King, Burra 
Thakoor^ and Nuhdeep Chunder^ Kurta ; that his 
Brother, the late Maharajah Essanchunder Manicko, 
was attacked with paralysis, -and was confined to 
his bed ; that he was not in the enjoyment of his 
senses, and in that state, without appointing any one 
as Johraj, &c., departed this life at ten oVlock A.M. 
on the 17th Srahuriy 1269, R. E. That thereupon 
agreeably to the custom and usage prevalent in 
the Royal family of Tipperah, the Appellant, being 
the eldest Son of the late Maharajah Kristo Kissore 
Maaicko, the |)rincipal Respondent being his younger 
Ijrother, and under the authority of his Father was. 

d * 

during the lifetime of his Brother, entitled to the 
post of johraj ; that during his lifetime no other 
|)erson could get the post, nor could the Maharajah 
give it, nor did he give it : that after the demise of his 
P)rother, the Maharajah, he was entitled to the Throne 
of the Kingdom and the Zemiadaries, and he sought 
to obtain possession of the estates claimed with mesne 
l^rolits and interest. 

I he Respondent, Beerchinider Thakoor, the princi- 
pal Defendant, by his answer submitted, that agreeably 
to the custom and usage prevalent in his family the 
Kingdom as well as the Zemindaries, &c., devolve on 
the demise of th(' Maharajah upon the jobraj, and in 
his absence upon the Thakoor ; that the Plain- 

tiff was neither johraj nor Burra Thakoor, and his 
claim for the zemindary, therefore, was untenable ; that 
the [Respondent was the uterine Brother of the late 
Maharajah Essanchunder Manicko, and his favourite, 
and that being in the enjoyment of his senses and 
of his free will, he did in a regular form, on the i6th 
Srahun, 1269, B E., corresponding with 1272, Tippe- 
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rah Era, appoint tlie KcsponcloiU as 'Johraj, liis clrlcsl 
Son, Brojcndro Chunder^ as Burra Ihakoor^ and 
his secoad Son, Nuhdeep Chundcr^ as Kurta^ and de- 
parted this life on the lylh Srahun, when in his full 
senses ; that accordingly, in conforniily to tin* family 
custom, the Respondent, by virtiu; of his position as 
Jobrajy was entitled to the So\'ereignt\ and zeminda- 

O ^ 

nes, &c., real and personal properties, left hy tin- 
deceased Maharajah ; that all the alleviations made hy 
the Plaintiff with reference to the deceased Maharajah 
having breathed his last in an insensible state, without 
appointing a were lalse ; he submitted, that it 

was not the family custom to obtain the post of Johraj by 
seniority. That the appointment as well of Johraj and 
the others, to be the successors to the Sovereigntt’, rest- 
ing soley on the will of the Maharajah ; consetjuently, 
when, on the demise of his Father, the late Krhlu 
Kissore Manicko, his Brother, the late Maharajah 
Essanchunder Manicko, had become King and pro- 
prietor of all Zemindaries, &c., he was Rajah and 
proprietor of all the property, and had the entire 
right to appoint heirs. That the Maharajah did 
not appoint the Plaintiff a Johraj ; hence, the claim 
of the Plaintiff, that he was entitled to the post of 
Johraj, on the allegation that, as to the matter of 
Johraj, he had the permission of his deceased Father ; 
and among the Sons from his married Wife, Essurree, 
he, the Plaintiff, was the eldest, and was, therefore, 
by right as Rajah, entitled to the property at issue, 
was utterly groundless, and also, that the averment in 
the plaint of the alleged permission, was false. That 
in the absence of the Johraj and other heirs to the 
Kingdom, the next of kin to the deceased Rajah 
was entitled to succeed as heir to the properties left 
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by him. That the Plaintiff was not a person of that 
description either, so that his claim to the disputed 
properties against the Defendant was not admissible 
by any means ; and the answer finally submitted, that 
the disputed properties were under the Sovereignty 
of Tipperah^ and he, the Respondent, had become 
entitled to the Kingdom by virtue of Johraj ; con- 
sequently, the claim of the Appellant to the estates 

subject to it, was not tenable, and his claim for mesne 
profits of the zemindary connected with the King- 
dom was groundless. 

A separate answer was filed by the Defendant, 

Gooroodoss BurdhuHy in which he stated, that the 
allegation of the Plaintiff that the Jobraf, Burra 

Thakoor, and Kiirta had been appointed by his 

collusion, and that the principal Defendant had taken 
possession of the disputed properties in collusion with 

him was false. 

A suit, No. 9, of 1863, had been brought by one 
Chuckherdhuj, an illegitimate Son of Ktshen Kissore, 
a former Rajah, against the Respondent, claiming as 
eldest surviving Son, to succeed to the Raj, and 
dismissed, and he petitioned under Act, No. Vlli. of 
,859, sec. 73, to be made a party to the Appellant’s 

suit. By an Order of the Court, Chuckherdhuj 

made a Defendant in the suit. 

Chuckherdhuj, by his answer asserted his former 

claim, and stated that the allegation of the Plaintiff’s 

averment in bis plaint with reference to the permission 

or authority alleged to have been given by Kishen 

was utterly false, and was set up as a fact on 

the strength of the evidence of witnesses under his own 
control ; and that the Rajah of Tipperah could not 
act in opposition to the family custom. The answer 
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lurtlier stated, that tlie late Maharajah liad Tiut ap- 
pointed a jobraj in his lifetime, and submitted and 
charged that, by being next of kin to the deceased 
Maharajah^ the chief Defendant was not on that 
account entitled to succeed to the Raj. 

Issues were framed conformably to sec. lo of Keg. 
XXVI. of 1814. First, with regard to the succession 
to the disputed setnindary ^ what custom there was in 
the families ol the two litigants, and whether to become 
proprietor ol the properties, there was the rule ot 
seniority by birth or not? Second, was it the family 
custom or not for the Rajah to appoint di Jobraj, and lor 
the Jobraj to be the proprietor of the zemindary, Sic., 
on the demise of the Rajahs Third, was there the 
custom of appointing a Jobraj according to priority, 
and did it take place according to the wishes oi 
the Rajah, and what was the exact custom with regard 
to it ? Fourth, did the late Rajah Essanchundcr 
Manicko in his lifetime appoint the Defendant (the 
Respondent), Beerchunder Thakoor, as Jobraj accord- 
ing to the established and family custom or not i 
Filth, in the event of no Jobraj having been appointed 
by the Rajah, with regard to succession to the dis- 
puted zemindary, which of the two litigants had a 
preferential right ? Sixth, w'as Chuckherdhuj , a Son 
born of the late Rajah Kristo Kissore Manicko' s mariied 
or Santigrihita Wife or not? and if not, then could it 
be prejudicial to his claim ? Seventh, w^ere the De- 
lendants, Gooroodos and others, unconnected with this 
suit or not ? 

Evidence was entered into by both sides, the mate- 
rial portions and ettect of which is stated in their 
Lordships’ judgment. 

The hearing of the two suits, namely, first, the suit 
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distinguished as No. 9 ol 1863, insliluled by Chucker^ 
dhuj, and secondly, the suit out of which the present 
appeal arose, took place together, on the nth June, 
1864, before Juggobundhoo Banner jee, the Principal 
Suddcr Ameen of Ziliah Tipper ah, upon the same 
evidence. By his judgment he dismissed Chucker- 
dhufs suit, and decreed the possession of the zemin- 
da} ICS, 8i.c., to the Appellant. Xhe judgment then pro- 
ceeded to state, that the late Maharajah Essanchunder 
did not appoint any one to the post of Jobraj during his 
litctiine, and that this appeared from the evidence of 
the lia}icc, the Widow of the late Rajah Kasseechunder, 
and of her Daughter, and also from the evidence of 
certain Jhakoors, and declared, that it was satisfac- 
torily established, that in this royal Family a custom 
had always prevailed of appointing heirs in the order 
of seniority. It then decided, that although the Re- 
spondent, Bccrchunder Thakoor, was uterine Brother 
of the late Maharajah, yet that the Appellant, being 
senior in age, was entitled to succeed under and by virtue 
of the family custom, and that as between Chuckerdhuj, 
the Plaintiff in the other suit, and the Appellant, the 
latter was entitled to succeed to the late Maharajah, 
because the former was the Son of a Katchoo (Slave or 
maidservant), and, therefore, illegitimate. The judg- 
ment concluded in these terms : — Under these cir- 
cumstances, when Neelkisto Deb Burmono, who is 
senior in age and high in birth, it is not legal that 
his younger Brother should possess the zemindaries, 
&c., consequently in all respects the Plaintiff, with 
regard to taking possession of the properties claimed, 
is the preferential heir and is entitled as of superior 
right. But according to the rules of the family the 
Plaintiff, being proved to be the owner of the disputed 
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properties, it is not necessary to enquire and see 
whether, with regard to his getting the posts concern- 
ing the Raj, there was his Father's permission or not. 
As the colluding Defendants have fully assisted the 
Defendant, Beerchuuder TJinkoor, in setting himself 
up as the feigned Jofna} they are not exonerated froin 
costs. On these considerations it was ordered, that 
the claim of Chuckerdhuj , the I^laintiff in suit \o. q, 
he dismissed, with costs; that the claim of .Wc/^/.v/e 
Deb Bur-mono, the I^laintifT in suit No. 7S, he decreed 
that the Plaintiff in suit No. 78, he put in possession 
of the disputed semindaries, &c., and get his costs 
from all the other Defendants, except Chuckerdhuj ■ 
that the Defendants in suit No. 9, do receive tluir 
costs from the Plaintiff, Chuckerdhuj: that the 
Ranees hear their own costs. That the Plaintiff in 

suit No. 78, receive from the Defendant, />Vc;-r//;,/,r/c;- 

Thakoor profits, which will he ascertained at 

the time of the execution of decree, together with 
interest. 

hrom the decree founded on the above jiuDment 
the Respondent, Beerchuuder Thakoor. appeaDd to 
the High Court at Calcutta. 

The appeal was heard before the High Court, the 
Justices Norman and Kemp presiding, 'who on the 
26th of September, ,864, pronounced judgment 
stating at great length their reasons for dismissing 
the suit, and reversing the judgment of the PriiC 

Sudder Arneen. .After a full examination and 
consideration of the evidence they were of opinion 
that the appointment of the Respondent, Bee,'- 
chunder Thakoor, as Johraj was proved, and on that 
ground held, that he was entitled to the property, and 
they also hold, that indepemlently of his title as ‘yobra7 
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1S69. he had, as Brother of the whole blood of the deceased 

NKTr^isTo Maharajah, a preferable claim by inheritance to 

that of the Appellant. 

Riirmono * * 

V. The present appeal was from this decree. 

cHiiN[>RR Pending the appeal from the High Court, an appli- 
Thakoor. cation was made on behalf of the Appellant for an 

Order to restrain the Respondent from doing any act 
whereby the Raj, &c., the property in dispute in the 
appeal, might be damaged ; and for the appointment 
of the Collector of the District, as Manager and 
Receiver, to prevent the Government Revenue falling 
into arrears, and so rendering the Raj liable to be sold. 

'I'lieir Lordships, after hearing Counsel on behalf 
of the Ap|)ellant, dismissed the application with costs, 
expressing their opinion, that no case was shown for 
asking for such an unusual interference with the right 
and interest of the Respondent who was in pos.session 
of the /?cy’by his own title, as well as the decree of the 
High Court; and that the Court below alone, if anv, 
had authority to interfere in the manner asked for ; 
though in their Lordships' opinion, no grounds were 
shown which could justify such a proceeding. 

The case of the Appellant on appeal was, that 
Maharajah Essanchunder Manicko did not appoint 
the Respondent, Beerchunder Thakoor, to be Johraj, 
but that, even if such appointment had taken place, it 
had not the effect of enabling Beerchunder Thakoor 
to succeed to the Raj and estates of the Maharajah 
in preference to, and the exclusion of, the Appellant, 
the elder member of a class of the family, named to 
succeed to the Kingdom by a former Rajah. 

On the part of the Respondent it was submitted, 
hrst, that the suit being in the nature of ap action 
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of ejectment, the Appellant (ould only recover hy 
strength of his own title, which lie had failed to do. 
Secondly, that as the App(‘llant, while admitting that 
Koolachar or family custotn governed the descent of 
and succession to tlie Raj ol Tipperah , including llu- 
zemhuiaries, sued for, and that, hv virtue of tln' 

power vested in him by such ('uslom, tin* Rajah for llu‘ 
time bei ng could appoint his successor w ith the title 

of yohraj, had failed to establish bv t'vidence, tliat 

such power was limited and restricted in its exercise, 
so that the Rajah coidd onI\' legallv appoint th(‘ eldest 
male member of the familv then livino-. or controih-d 
by the wishes of a former Ra}ah, which fact was 
denied ; tliirdly, that he was duly appointefl Johraj 
by the / and lastly, that he was bv the Hindoo 

f.aw' of inheritance, as full-blood Brother of tin- last 
Rajah, entitled to succ(‘«‘d. even if he had not been 
appointed Jobraj. 

Mr. Field, O.C.. and Mr. 7 . D Beil, for the 

Appellant. 

As to the nature of a Raj by Hindoo Law. and 

that with respect to a Raj there was no preference 
of half-blood to whole blood, they cited the follow- 
ing authorities, Colehrookds Dig. \’ol. H.. pp. i rg. 
I2I : IV. H. MacnaghteFs “ Hindu Law.” \'ol. I. 
p. 17 : Strange's “ Hindoo Law,” \oI. I'pp. 198. 208 ; 
Strange's “ Manual of Hindoo Law.” p. 61 ; Rmvaf 
Urjun Sing v. Ra 7 vut Ghunsiam Sing {a) : Baboo 
Gunesh Dutt Singh v. Maharajah Mohesher Singh 
[b) ; Naragunty Lutchyneedevamah v. Vengawa Xai- 
doo (c); Katiyyia Natchear v. The Rajah o{ Shiva- 

(a) 5 Moore’s Ind. App. Cases, 169. ^ 

(r) 9 /A, p. 66. 
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15th March 
1869. 


gunga (a) ; Baboo Beer Pertab Sahee v. Maharajah 
Rajender Pertab Sahee (b)\ and, as to the special 
lamily custom in this Raj for the reigning Rajah to 
nominate his successor a Jobroj they referred to 
Rafngunga Deo v. Doorgamunee Jobraf (c) ; Urjun 
Manic Thakoor v. Ramgunga Deo [d) \ and' Ranee 
Soomitra v. Ramgunga Manik (e). 

At the conclusion of the Appellant’s case, the fur- 
ther hearing of the appeal was adjourned. 

Sir R. Palmer^ Q.C., Mr. Forsyth, Q*C., Mr. 
Leith, and Mr. Doyne, appeared for the Re- 
spondent, Beerchunder Thakoor, but were 
not called upon. 

Their Lordships’ judgment was delivered by 
The Right Hon. Lord Chrlmsforo. 

This is an appeal from a decision of the High 
Court at Catciitta, which reversed a decision of the 
Principal Sudder Ameen of the Zillah of Tipperah. 
The suit was one in the nature of an ejectment 
brougth by the Appellant, the half-Brother of the late 
Rajah of Tipperah, Essanchunder, against the Re- 
spondent, Beerchunder Thakoor, the uterine Brother of 
Essanchunder, and against the other Respondents, 
to recover a very valuable zemindary, being that part 
of the royal possessions of the Rajah of Tipperah 
which lies within the Indian territories of the British 
Crown. The Rajah of Tipperah, though in respect 
to these lands subject to the laws and Courts of 
British India, \s in fact an independent Prince with 

(a) 9 Moore’s Ind. App. Cases, 589. 

(/>) Ante, p, I. 

(c) I Slid. Dew. .Ad. Rep., 270. 

(//) 2 Sud. Dew. \d Rep.. 1:^9. 

(^) 3 Sud. Dew, Ad. Rep., 40. 
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a considerable territory known as llie Tippcrnh Hills, 
and as the title to the scmimiarv and to the Raj is 
the same, the dispute respecting the former involves 
a question of the right of succession to the Musnud 
or Throne of the independent Principality. The Re- 
spondent, Bccrchunder Thakoor, has been aeknow. 
ledged by the British (iovernment as dc facto Sovereign 
of Tipperah, but this acknowledgment has been 
regarded in the Court below as determining nothing 
more than his present and actual possession of the 
Throne, and their Lordships will deal with the (pies- 
tion between the [)arties as if the litigation were 
between two ordinary subjects of the Crown upon a 
disputed title to lands within the jurisdiction of the 
Indian Courts. 

I he Appellant, included originail}' as Defendants 
to the suit four persons besides the Respondent, Beer- 
chunder Thakoor, viz the third, fourth, fifth, and 
sixth-named Respondents in the ap])eal, being the 
spiritual guide, and the servants of the deceased 
Rajah. He charged that these four Defendants 
colluded with Becrchunder Thakoor, to obtain by 
fraud the Raj and the zemindary in c|uestion. 
Another Defendant, the second on the record, was 
made a Defendant on his own petition. He was an 
illegitimate Son of Kristo Kissore, the Father of that 
Defendant and Beerchunder Thakoor ; and the Ladies 
whose names appear on the record, being the Mothers 
of infants whose legitimacy was disputed, were made 
parties by the act of the High Court on a petition 
addressed to it in the progress of the litigation. In 
disposing of this appeal, however, it is unnecessary, 
in their Lordships' view, to consider the cases made 
for or against any of these parties. It will be sudi- 
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cient for the purpose of their decision, to treat the 
suit as being in the nature of an ejectment brought 
by the Appellant against the Respondent, Beerchunder 
Thakoory alone. 

Maharajah Essanchunderj had one legitimate Son, 
Brojendro Chunder, who survived him. He was not 
made a Defendant in this suit. He died after its 
commencement at some early stage of its progress, 
but this event affects in no way the questions either 
of law or fact at issue in this suit. 

After Essanchunder s death, Beerchunder Thakoor 
claimed and obtained the Throne. His claim was 
founded on an appointment of him as Jobraj by 
Essanchunder the deceased Rajahs who, it was 
alleged, had the day before his death, being the i6th 
Srabufiy 1269, or the 1862, duly 

appointed Beerchunder Thakoor^ jobraj^ his legi- 
timate Son, Brojendro Chunder ^ Burra Thakoor^ and 
an illegitimate Son, Kurta. The fact of this appoint- 
ment was denied by the Plaintiff, who charged it to 
be false and fraudulently concocted between Beharry 
GosseeUy the family Priest, Bro]otnohun Thakoor^ 
(jtoorodoss Burdhuny and Bissonauth GooptOy all 
Officers in considerable trust and employment under 
the deceased Rajahy and who are respectively the third, 
fourth, fifth, and sixth Defendants on the record. 

Before the institution of the Plaintiff's suit, the 
second Defendant, Chuckerdhujy filed a suit of a 
similar character with the present against Beer- 
chunder Thakoor and others, and the present Plain- 
tiff intervened in it as a Defendant. That suit and 
the present were treated as substantially involving 
the same questions, and were heard together; much 
of the evidence in this suit was taken in the other. 
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The suit of the second Defendant, Chuckcnlhuj, was 
dismissed by the Principal Sudder Amcen on the 
ground of his illegitimacy ; he did not a[)peal trom 
that decision, and his claim may, therefore, be treated 
as no longer in question. 

It is not necessary to consider minutely tlie plead- 

intrs in the cause, or the issues settled between the 

& 

parties. Their Lordships will only observe, in answer 
to an argument of Mr. Field upon these issues, that, 
in their judgment, they do not In any degree relieve 
the Appellant from the obligation which lay upon 
him as PlaintilT in a suit, in the nature of an eject- 
ment, of recovering by the strength of his own title, 
and of showing not merely that the Defendant'^ title 
was bad, but, that falling that title he, the i^aintill. 
was entitled to the possession of the lands in question. 

The questions to be determined upon this appeal 
are simply these : — 

First, had Essanchiindcr Manicko the power of 
appointing Beerchundcr Thakoor, 'Jobraj in prefe- 
rence to the Appellant ? 

Second, did he in fact so appoint Beerchundcr 
Thakoor ? 

Third, supposing there was no valid appointment 
of 'Jobraj^ who was entitled to succeed to the Raj 
and the zemindary in question, or is now entitled 
thereto ? 

The two latter questions were decided in favour of 
the Appellant by the Principal Sudder Anieen ; all 
three questions have been determined by the High 
Court in favour of the principal Respondent. 

It is admitted, that the right of succession to both 
Raj and zemindary is governed not'by the general law, 
but by koolacher, or family custom. This custom had 
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been the subject of investigation, trial, and decision in 

the Courts of the East India Company in the early 
part of this century in the case of Ramgunga Deo v. 
Doorgamunee Jobraj as reported in i Sud. Dew. 
Adaw. Rep. 270, and also Urjun Manic Thakoor v. 
Ramgunga Deo {2 Sud. Dew. Adaw. Rep. 139), and 
Ranee Soomitra v. Ramgunga Manik (3 Sud. Dew. 
Adw. Rep. 40). These cases establish that, according 
to the custom, a reigning Rajah should name a Jobraj 
and Burra Thakoor, of whom the first succeeds to the 
Throne, and the latter to the office of Jobraj. Both 
parties to this appeal admit the custom so far. It is, 
however, contended by the Appellant that if Maha- 
rajah Essanchunder appointed a Jobraj, he was 
bound to appoint him partly on account of an alleged 
promise or intention on the part of the former Rajah, 
Kristo Kissore, and partly on the ground that he was 
the oldest living member of the class out of which, 
according to the family custom, a Jobraj could alone 
be selected. On the other hand, the Respondent 
insists, that the choice of the reigning Rajah, at least 
within a certain class, is absolutely free, and cannot 
be controlled by the wishes of a former Rajah, had 
any such in fact been expressed in favour of the Ap- 
pellant. 

On the argument of this appeal before their Lord- 
ships, the Appellant’s preferential title by seniority 
to the Jobrajship was sought to be established by 
evidence of a family custom to be collected from the 
instances given in the genealogy of actual successions. 
But where there is evidence of a power of selection 
the actual observance of seniority even in a consider- 
able series of successions cannot of itself defeat a 
custom which establishes the right of free choice, 
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and had the instances been uniform and without (*x- 
ception, that alone would not have been sulVieient to 
support the Appellant’s case. Sueh unifunnily of 
practice was, however, not |)roved, for st'veral in- 
stances appear ol infants appointed to the oflict- of 
Johraj\ whilst relatives within the custojn, and older 
in years, were living. I'his evidence, therefore, failed. 
Still it was open to the Appellant to contend, as he 
did, that, in default of any appointment to either 
office, seniority of age constituted a title by rlescent 
to this Raj; and to this latter brancli of the argu- 
ment insisted on bv the learned Couns<d for the 

Appellant, their Lordships will now direct their 
attention. 

The question now to be considered is, whether. 

assuming no valid title to the office of Jobraj to 

have been conferred on the Respondent, Beerchmuier 

Thakoor, the Ai>pellant establishes a title by seniority. 

It is not denied that his title to succeed must he made 

out as legal heir to the last Maharajah Essanchioider . 

The Plaintiff is senior in vears to Beerchunder 

0 

Thakoor ; he was the half-Brother of Essanchunder, 
and Beerchunder Thakoor is Essanchunder s Bro- 
ther by the whole blood. By the general Hindoo 

law, Beerchunder Thakoor would be the heir to 

Essanchunder Manickoy in preference to his half- 
Brother, were it a disputed succession to divided 
property. The Counsel for the Appellant have 
however contended, that this preference of whole 
blood to half blood does not extend to a Raj\ and 
to support this contention they relied on the rule 
which obtains in certain cases of undivided ancestral 
estate, when Brothers of the whole and half blood 
are on the same footing. 
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The rule on which they insisted is this, that in the 
case of di Raj or Kingdom, or other impartible estate 
descending by inheritance to a sole heir, the Court 
must view the property as though it were joint estate. 
|)art of an undivided joint ancestral estate, and apply 
the law applicable to such an estate, with a view to 
the selection of the eldest from those who would be 
equal in degree as coparceners. This position was 
advanced in the High Court without success. The 
Court observed that no authority had been cited in 
its support, and treated the doctrine as novel and 
unknown to them. The argument has been strongly 
urged by Mr. Be//, and their Lordships will give 
their reasons for concurring in the opinion which was 
expressed by the High Court somewhat more fully 
than was done in that Court. 

The normal state of every Hindoo family is joint. 
Presumably every such family is joint in food, worship, 
and estate. 

In the absence of proof of division, such is the 
legal presumption ; but the members of the family 
may sever in all or any of these three things. The 
family in which a title to a Kingdom exists in one 
member follows this general law but it follows it in 
part only, for the succession to a Kingdom is an 
exception to it from the very nature of the thing (see 
T Strange's " Hindu Law,” p. iq8 [2nd Ed.]), the family 
may have property distinct from that to which a sole 
heirship belongs, and may continue joint. Still when a 
Raj is enjoyed and inherited by one sole member of 
a family, it would be to introduce into the law, by 
judicial construction, a fiction, involving also a con- 
tradiction to call this ^ separate ownership, though 
coming bv inheritance, at once sole and joint owner- 



ON APPEAL FROM THE EAST INDIES. 


541 


ship, and so to constitute a joint ownership without 
the common incidents of coparcenershij). 'I'he truth 
is, the title to the 'I'iironc and tlie Royal lands is. as 
in this case, one and the same title ; survivorship 
cannot obtain in such a possession from its very 
nature, and there can be no communitv of interest : 
for claims to an estate in lands, and to rii^hts in oIIuts 
over it, as to maintenance, for instance, are distiiu t and 
inconsistent claims. As then* can be no sueli survivor- 
ship, title by survivorship, where it varies from the 
ordinary title by heirship, cannot, in tin* absence of 
custom, furnish tlu* rule to ascertain the ludr to a 
property which is solely owned and enjoyed, and whic h 
passes by inheritance to a sole heir. In Katania 
Natchear v. The Rajah of Shivagunga (9 Moore’s Ind. 
App. Cases, 610), it is stated in a judgment which 
underwent the most careful consideration bv their 
Lordships, that there are in the Hindoo law two 
leading rules of inheritance, — that founded on the 
religious duty and superior efficacy of oblation and 
sacrifice ; and that of survivorship. W’hert* the 
latter rule cannot apply, the former must be resorted 
to. Now, this rule of religious obligation and priority 
marks the Brother of the whole blood as preferably 
heir in succession to the estate of his Brother, over 
the Brother of the half blood only. The reason 
given is, that he offers more sacrifices, and benefits 
more the manes of the dead of his family; in their 
eyes a real substantial ground of preference. In 
nature, also, he is nearer, and, therefore, satisfies the 
description nearest of kin. Since, then, the custom 
in this family, where no appointment of Johraj or 
Buj'ra Thakoor has been made, requires tlie union 
of two things to constitute the legal heir, viz. seniority 
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in age and nearness of kin (which in truth is in con- 
formity with the general law of Royal descent), and 
the Claimant has but one of these qualifications in 
himself, viz. seniority : he does not entitle himself 
by the family custom. There is no trustAVorthy evi- 
dence that the custom supersedes the general rule as 
to the precedence of the whole over the half blood. 
The custom is silent on that point. Where a custom 
is proved to exist, it supersedes the general law, 
which, however, still regulates all beyond the custom : 
on general principles, therefore, the Hindoo law must 
be resorted to in this case, and that does not favour 
the Appellant’s claim ; for unless where survivorship 
furnishes an exception, the whole blood is preferred. 

'I'he decision of this question alone would justify 
the dismissal of this appeal ; but their Lordships 
think it right 10 review also the decision of the High 
Court on the facts as to the appointment. 

The facts stated by the de facto Rajah and deposed 
to by his witnesses on this part of the case, are few 
and simple. The fact that the Rajah had appointed 
a day and hour for the celebration of the ceremony 
of opening a new hall, cannot be doubted. The dis- 
puted nomination of the Jobraf is said to have been 
made on that occasion, and during that ceremony the 
Rajah is stated to have directed the intended Jobraf, 
Burra Thakoor, and Kurta to bathe and come to his 
presence. Dresses had been prepared, it is said, by 
orders overnight to the bearer. The dresses were 
brought on silver dishes to the Rajah's presence : the 

Jobraj, Burra Thakoor, and Kurta were invested 

/ 

with their dresses, appeared, made their salaams, 
were verbally appointed, gave presents of gold mohurs, 
and, so appointed, received the customary nuzzuts. 
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This contest is in truth a contest as to the title to 
reign ; a matter, rather, of State policy than one 
proper for judicial decision. Into such disputes, 
passions stronger than those which aflect the minds 
of ordinary litigants may well be supposed to enter, 
and fear and favour may sway in an unusual degree 
the minds of those who depose on either side. I'he 
power of an absolute fVince over the fate of those 
who surround him may enable him to array a body 
of witnesses deposing to facts to which it may be 
difficult to olYer any positive contradiction. The 
addition by false testimony ot an incident or two, or 
of a few words, to an actual scene or ceremony, may, 
if credited, determine the title to a T'hrone ; and it is 
scarcely possible to conceive a case more recpiiring 
than this does, the nicest scrutiny and examination of 
the evidence. T'he Defendant, Beerchiinder Thakoor^ 
is lie facto Sovereign, and as such has been recognized 
by the Indian Government, the [)aramount arbiters in 
a case of disputed succession. The High Court has 
founded its judgment on the positive testimony which 
was given in support of the appointment. The 
objections stated by the Court below to the testimony 
of the witnesses, twenty-one in number, are not that 
they are of a bad character, or that their manner and 
demeanour induced the Court to disbelieve them ; 
but they are of such a nature as a Court of appeal 
might be well able to judge of without being under 
any inferiority to the Judge who tried the case. The 
exact agreement in the story, even to its details, by 
all the witnesses, the supposed difficulties as to the 
ready production of dresses and gold mohurs^ the 
dependence of all the witnesses, more or less, on the 
Rayah's power and favour, the absence of all mention 
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of the appointment in the early letters of the Gooroo 
to the Superintendent, the want of notification to the 
British authorities, and of invitations to the members 
of the family absent from the ceremony, though 
resident in the Palace, with the ignorance as to any 
such appointment stated by Ladies of the Palace of 
high rank, the want of the accustomed religious 
ceremony and non-observance of Regal State in the 
usual Throne-rooms, — these, with some minor objec- 
tions, led the Judg^e below to discredit a story fully 
and consistently deposed to by witnesses of a class 
not ordinarily untrustworthy, nor to be lightly dis- 
believed. In addition to this, the de facto Rajah was 
considered to be throwing difficulties in the way of 
the Appellant, who desired tt examine the Gooroo 
and some other witnesses ; and the singular character 
of the answer of the latter, which avoided any recog- 
nition of the titles of Jobraj^ or Thakoor^ or Kurta, 
augmented the matter of suspicion. Their Lord- 
ships are far from saying, that the objections urged 
with so much force by the Counsel for the Appellant 
are undeserving of a very serious and attentive con- 
sideration ; they appear to have received such con- 
sideration in the High Court, and their Lordships, 
during the argument, and since, have carefully 
considered and weighed them. The probabilities, 
however, are, in their Lordships^ opinion, strong in 
support of the fact of a nomination of the de facto 
Rajah by his deceased Brother to the office of Jobraj. 
An experience of Indian cases shows that few of 
them, however true, are free from admixture of ex- 
aggeration and invention ; and it is not necessary to 
the affirmance of this judgment that their Lord- 
ships should believe entirely all the attendant cir- 
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cuinstances delailccl by tin* wilncsst's wlio support the 
nomination. 

The Rajah was infirm in health ; his state was 
evidently one calculated to inspire doubt and alarm ; 
he had two years before declined to appoint to the 
offices of Johraj and Burra Thakoor ; he was sup- 
posed at that time to desire to be succeeded by his 
own Son : but from his reluctance to name hitn when 
he was of tender age, he may reasonably be supposed 
to have considered the a[)pointment of an adult 
Sovereign the best for his Kingdom When his own 
health was seriously impaired, it would becoiiK; not 
only to him, but to those around him, a subject of 
anxious thought how the Raj should he preserved. 
The Appellant had an enemy in tlie Gooroo, who 
exercised great influence over the mind of the Ra/a/i, 
and sickness and the near pros[)ect of death would 
not diminish that influence. His Son was still young ; 
the Rajah might naturally suppose him unable to 
compete with one who laid claim by right to tlie 
succession upon an alleged su|ierior title. He might 
dread also the Appellant's influence over the Hill 
tribes, whether that influence were real or supposed, 
or the offspring of a jealous fear. The Gooroo might 
think it best to arrange matters with one Thakoor ; 
and the appointment of the two Sons of the Rajah, 
one, though illegitimate, to the office of Kurta^ gives 
an air of probability to the supposition that some 
arrangement may have preceded the actual celebra- 
tion of the opening of the Hall, especially as some 
rumours of an intended appointment appear to have 
reached the ears of a witness who deposes on the side 
of the Appellant. Notwithstanding, therefore, the 
former reluctance of the Rajah to appoint either the 
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Appellant or Beerchunder Thakoor^ the changed 
circumstances prevent the conclusion that his mind 
was still opposed to the appointment of one of them, 
his own Brother of the whole blood, whom he might 
desire to associate with his Son, for the advantage of 
his Son, of himself, and of the Kingdom. Nor is 
the concurrence of his spiritual adviser in this view, 
under the ^changed circumstances of the case, an 
improbable supposition. 

The Rajah was not then in a state in which he was 
likely to resist any strong pressure upon him to make 
some appointment to secure the succession. Many 
feelings might exist in a weak and suspicious mind to 
explain the absence of the usual ceremonies, invita- 
tions, and notification. Fear of the Appellant, and 
of his influence ; jealousy of the English Officials, 
and apprehensions, however groundless, of annexation 
to the British rule ; doubts whether some delay or 
obstruction might be interposed, might induce his 
advisers to snatch at an opportunity offered by the 
approaching ceremonial to add the more important 
to the less important ceremony. Rival parties appear 
to have existed in the Palace. It seems little credible 
that a story of an act having been performed before 
a large audience which never took place should have 
been adopted by the conspirators in a fraudulent 
usurpation, as so much larger a scope for contra- 
diction would thereby be given by such a mode of 
fabricating the story ; and the falsehood of the alleged 
nomination would be needlessly exposed to many 
persons. It is still more improbable that the con- 
spirators, without the slightest necessity, should be 
found so dangerously communicative of their con- 
spiracy. 
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The utter worthlessness of this part of tlie Appel- 
lant's case lends considerable support to the Defendant’s 
story: the Gooroo made no sign till he himself was 
dismissed or disgraced. And the reliance which tlu' 
High Court justly placed on the early resistance by 
the new Rajah to this man, in whose [)ower he would 
have been had they been common actors in this scheme 
of fraud, cannot be discarded in considering the weight 
of the whole body of evidence. 

Though, according to the Appellant’s story, tlie 
Rajah had placed his character, and, jjerhaps his 
power and Throne, at the mercy of the Gooroo, he. 
before the litigation had ended, appointed another 
Agent, and deposed the Gooroo from power. Can it 
be supposed that if the plot was really planned, no 
thought of it had occurred to the Respondent, Beer- 
chunder Thakoor, until many hours after the Rajah's 
death. A moment of time would have sufficed to eive 
rise to the thought that the Throne might be reached 
by contrivance, and yet the evidence discloses this 
man as at once weak, titrdd, and needlessly commu- 
nicative, crying and exclaiming that the Raj was 
ruined, and then entering into an inner chamber to 
concoct a fraud, which some of the conspirators seem 
immediately eager to reveal. The evidence for the 
Appellant on this part of the case is inconsistent. 
One witness stated that the Gooroo told him of the 
nomination in the afternoon between the hours of three 
and four of the 17th Shabun ; whilst the others, 
speaking of a much later hour of the same day, tell 
their story of the distress manifested by the Gooroo 
and Beerchunder Thakoor because no nomination 
had been made. 

One Letter which is treated as a forgery by the 
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High Court, and in defence of which no argument 
has been advanced before their Lordships, is ascribed 
to Becrchunder Thakoor^ who is represented by it as 
informing the Government that he has no hopes of 
the Raj but from their mercy, whilst at this very time 
he must reasonably be presumed, if guilty, to have 
formed the design to usurp the Throne. The family 
took sides in this dispute, part siding with the Ap- 
pellant and part with the de facto Rajah. The Ladies 
in the rc'cesses of the Palace might well know nothing 
of their own knowledge of what actually took place 
at the eeremonv in the Hall. The story they repeat 
may have been so represented to them : but this kind 
of evidence is negative against positive testimony. 
It is so regarded, and rightly, in the judgment of Jthe 
High Court. The Mother of the legitimate Son of 
the deceased Rajah supports the appointment, and so 
do the mothers of the two illegitimate Sons. To the 
argument that they are swayed on the side of the 
Ra)ah may be opposed the argument, that in these 
contests of factions in a native Palace, little of un- 
biassed testimony can be looked for. The Appellant 
seems not to have wanted friends and supporters there, 
and even Chucherdhuj found support in similar quar- 
ters in favour of his g^roundless claim. 

O 

On the subject of the obstruction offered to the 
Appellant’s procurement of evidence, the Respondent 
may have feigned a fear of the Appellant's measures 
at his Capital, in order to oppose his being present at 
th(‘ examination of the named witnesses ; but, on the 
other hand, it is idle to suppose that no one but the 
Appellant himself could have been found to ascertain 
the identity of the Ladies whom he wished to examine. 
The Respondent may have feared not the true testi- 
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mony of the Gooroo, hut iho (Tfoct of a la^ricalrd 
story on the mind of a Court. Amidst all tl>is mass 
of conflicting probabilties impcaching or su])porting 
the disputed nominations, llie High Court proceeded 
on positive testimony, Weighty enough to decide the 
issue, if not successfully impeached* Unless native 
testimony is to be thrown aside entirely, and decisions 
are to pass on conjecture or suspicion instead of 
evidence, their Lordships think llie High Court did 
not err in coming to a conclusion that the positive 
testimony must prevail in this case. 

The High Court were able to judge of the sufBcicncy 
of the reasons alleged by the Sudder Amcen for dis*- 
crediting so numerous a body of respectable witnesses. 
They, it should be remembered, had been tlie trusted 
Officers of tlie deceased Rajah^ and were continued 
by Beerchundcr Thakoor in the same posts and at 
the same salaries. Frcm whom hut the servants, 
officers, friends, and numbers ol the family of tiu’ 
deceased Rajah could his successor he cxpecterl to 
derive his evidence? Tlicse would be the persons 
most likely to be present at the ceremony of the 
opening of the Hall ; and the objection that ail 
were subject to the will of the Rajah can at most 
be but an argument, and not a conclusive one, for 
discrediting such testimony. The case is barren of 
any opposing evidence of persons of equal value who 
were present in ih.e Hall, and who state that they 
saw nothing of the alleged ceremony of nomination. 
Again, the concurrence of testimony of many inteb 
ligent witnesses, without circumstantial variety, where 
the facts are very few and simple, and all would I)e 
naturally attentive observers of tlie scene, furnishes 
no ground for susj)icion ; and if the evidence showed 
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some sign of drilling or Tutoring in the mode of nar* 
ration, that, however improper, would not constitute 
a sufficient reason for discrediting evidence of many 
trustworthy witnesses, since the evidence of witnesses 
to a true story is too often subject in native Courts to 
such a kind of manipulation. 

1 he reasons assigned, therefore, by the Judges of 
the High Court for differing from the Court below, 
and believing the evidence which the Lower Court 
rejected, appear to their Lordships to be satisfactory, 
and they think that the Appellent has not succeeded 
in showing that the appointment insisted on by the 
dc facto Rajah did not in truth take place. For these 
reasons their Lordships must humbly advise Her 
Majesty, that the decree of the High Court of Judi- 
cature at Fort William ought to be affirmed, and this 
appeal dismissed with costs 
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ACCOUNTS. 

Semblc.—Ben. Reg. XV. of 1 793, sec. 

II.; with respect to the non-pro- 

diiction of accounts of receipts by 
Mortgagees in possession, is still 

in force, and unrepealed by Act, 
No. XXVHI. of 1855. [S/iah 
Mukhun La a v. IJaboo Sree Kishen 

157 

Sec MokTOAGi:." 

ACCRF/nOX. 

By new formation in bed of tidal 

river. ^Sree Eckovi^ie Sing v. 
Ifceraloll 5^-.//] ^ 3 ^ 

Sec “ Alluvion." 

ACCUMULATIONS. 

In thcabsenceofany direction to the 

contrary, it is the rule of Hindoo 
law that accumulations go to the 
capital. lEissojiauih Chunder v. 

SrecmullyBamasoomicryDossce'] i 

ACTION. 

*. In order to save a family estate 
about to be sold, under a decree of 

Court made in a suit aeamst one 


memberof thefamily ;oll)crmem- 
bcis interested in the projicity, 
beingcntitled todower charged on 
the estate, paid the amount decreed 
into Court to be handed over tothe 

decrce-holderunderprotcst of their 
respective rights in the estate, and 
subiect to a suit to be brought by 
thcnitoset aside a summary Order 
1 ejecting a claim to their charge on 
tile estate. The money so depo- 
sited was taken out of Court bytlie 
decree-holder. In an action to 

1 ccoverbacktheamountit appcaix’d 

that the decree-holder had noright 
to proceed against such part of the 

estate as belonged to the parties 
paying the money into Court. 
Held, that an action would lie 

againslthedecrce-holdertorecovcr 

the amount so paid into Court and 
handed over to him, as it was a 
depositunder protest topreventan 
injurious sale. 

Ahter, If the money has been a 
voluntary payment into Couit. 
iEatima Khatoon ChoadnUn y. 
Mahojucd Jan Choinii j ) ... 
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2. Action by onemcmbcr ofa Family 
against anotlier, (or mesne profits 
in consequence of the non-perfor- 
mance of the Family worship. 

Jecbiin Moostuffy v. Tara- 
moiiee Dossef\ ... 3^0 

adoption. 

I. An adoption may be made by a 

Widowunderanauthor its conferred 

upon her for that purpose by her 

Husband, butsuchauthoritymusibe 

strictly carried out, as the adoption 
is for the benefit of the deceased 
Husband and not the Widow alone. 
Adoption by the Widow alone does 
not, by Hindoo Law, give the 
adopted child (even after the 
Widow’s death) any right to pro- 
perty inherited by her from her 
Husband. 

Adoption, being amatteroffact,must 
be strictly proved, and the party 
who claims as adopted Son must 
establish by evidence (i) the au- 
thority given by the Husband to 
the Widow to adopt a Son to him. 
and (2) his actual adoption by the 
Widow as her Husband’s Son. 
Under circumstances raising a strong 
presumption against an alleged 
adoption, such adoption held not 
to have been made. [Chouuiry 
Pudum Siugk v. KoerOodey Singh] 

35 ^ 

2. According to the law prevalent in 
theZ>/'(i'r^*n/<iCountry in xheMadras 
Presidency, a Hindoo Widow, not 
having her Husband’s authority, 
may, if authorized by the consent 
of hiskin^mcn,adopt a Son to him 


[ The CoUcclot of Madura v. Moaltoo 
Ram alt ng a Sa th upa thy] 397 

ALLUVION. 

Land washed away and re-formed in 
the bed of a tidal river, the owner- 
ship of which wMsnot proved to be 
in the riparian proprietors of its - 
banks (the predecessors in title 
to the Plaintiffs and Defendants). 
Held, that the forming of a chur 
in such a stream, after a consider- 
able interval and frequent floods, 
is not primd facie to be ascribed to 
a loss from any particular portion 
of the adjacent lands of the rii)arian 
proprietors, nor is the land forming 
such c7/7<r,w'hich had beenremoved 
by a sudden avulsion, reclaimable, 
unless there is evidenceof identity. 

A detached chnr^ independent of 
usage, in such a river, belongs to 
neither riparian proprietor ; and 
the fact that it was subtended by 
the land of one is not per se 
enough toentitlc him to it. 

The title by accretion toanewforma- 
tion of alluvion land is not gene- 
rally founded onequity of compen- 
sation, but on a gradual accretion 
by adherence to some particular 
land. The land so gained follows 
tlietitle of that to which ilaJheres. 
[Sree Echowrie Sing v. lleeraloll 
Seal] ... ••• ... ••• 

APPEAL 

I In circumstances, where the six 
months prescribed by the Oiderin 
Council of the l6th April, 1^3^. 
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fioin the dale of the decjce of tlie 
High Court at Calcuttay had ex- 
pired, special leave from the ori- 
ginal decreeand theOrder refusing 
a review was allowed. [^Jo^eitder 
Chiindcr Chjse v. Mahomed EnsitJ/^ 

107 

2. It is not too late, on an appeal 
from a final decree, to raise a 
question as to interest decided in 
an into loculoiy decree not ap- 
pealed from. \^Shah Miikhun Lnll 
\. liaboo Sree Kishen Si 7 t^h\ 157 
3- rile re-iiearing of an appeal ^'.v 
/>rt; 7 r, on wliicli an Order inC'ouncil 
had been made,rcfused,the delault 
in not appearing and contesting 
theappeal being occasioned bv the 
Agents of the Kcspondenl, who 
sought to have the ajipeal re- 
heard. [A’l/. A 7 ,s/u Naulh /un] 
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See “ Aw A UD.” 

"Conic oi* Civil. Pkckkdouk.” 


ASSKSSMENF. 


See " BoUNDARiiiS,” 3. 


is in possession under a title 
lu'.iiulcd on a Pottaliy or I.easc, 
dated in i7<S6(belore the Decennial 
Settlement), at a fixed and inva- 
riable rent paid at and since the 
date of sucli Potlah, 

With respect to the rights of Pur- 
chasers under an auction sale for 
arrears of revenue by (orcc of sec- 
tions 30, 31, 32, and 33 of Ben. 
Keg. XP of 1822. Held, that 
those enactments are repealed by 
Act, No. XII. of 1841, and ihe 
latter Act by Act, No. I. of 1845, 
which is confined to " future sales" 
under tliat Act. 

Wliether section 5 of Ben. Reg. 
X LI V. of 1793, can be held in force 
for any purpose but lliat of declar- 
ing the general principles upon 
which subsequent legislation has 
proceeded, namely, putting a Pur- 
cliaseralan auction sale for arrears 
of revenue, in tlie position of the 
party with whom the Perpetual 
Settlement of the estate was made. 
Ouivre? \_Rajah SiiUosurriin 
Ghosal V . Mo h esh ch u n de i Miite r ] 
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ASSRFS. 


AWARD. 


See " PARiNEUsiiiP Assets.” 

AUCTION PURCHASER. 

A Purchaser of a permancntlyscttled 
Talook (sold at an auction sale, 
under Ben. Reg. XI. of 1822, for 
arrears of Government revenue), 
has no power as such auction Pur- 
chaser to enhance the rent of a 
holder of lands in the I ilooky who 


i. A.&. />., two partners, agreed to 
submit certain dilferenccs to arbi- 
tration. Tlie Arbitrators entered 
into consideration of the matters 
referred to them, and gave a pre- 
lim inarydccisionpvliicli tlicpaities 
to the arbitration submitted to and 
acted on ; as, however, the Arbi- 
tratois could nolagree upon all the 
points referred to them, they were 
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requested by A, to make iheir 
Award within tcndays.ortoappoint 
an Umpiio. Some delay tookplacc 
in tlicappointmcnt of the Umpire, 
when /I. sent notice to withdraw 
from the arbitration and cancelthe 
agreement, upon which B. applied 
by petition to the Court. under the 
326th section of the Civil Proce- 
dure Code, to make ihcsubmission 
toai bit rat ion a rule of C'ourt, which 
was ordered. Held, that it was 
not in the power of A. at his mere 
will and pleasure to revoke the 
authority of the Arbitrators, in 
whose appointment he had con- 
curred, and had acquiesced and 

actcdupontheirpreliminary.Nward. 

\_PeslonjeeNussiiru'a 7 \jee v. Maiiock- 

.,4 II2 

2. Under Ben. Reg, VII. of 1822 of 
the or survey authorities 

inadisputedq nest ion of boundaries. 
\Rajah Sahib Pcrhlad Sein v. 
M aha rajah Rajendcr Ki shore Si n/fh] 

292 

I 3 ANDHOOS. 

ThcBrotherof the deceased's Grand- 
mother is a Bandhoo. [Gridhari 
Lall Roy v. The Bengal Goifern- 
vicni\,f ... ... ,,, ‘ 14^3 

Sec “ Hindoo Law,” 6. 

BENARES 
School of Law. 

Sec " Hindoo Law/' 5. 

” Will,” i. 


BENGAL 

Reg. XI. of 1793, 

Docs not apply to a Raj. 

See “ Hindoo Law/' i. 

BILL OF SALE. 

Suit for possession of a four-anna 
share of a Raj and Zetnindary 
under a Koxoaia, or a Bill of Sale, 
purporting to be an absolute sale 
for the sum of Us. 75,000,0.^6- 
cuted at a time when the alleged 
Vendor was not in possession or 
had established his title to the Raj 
and Zeniindary. The Vendor, who 
established his title to the Raj, 
and was in possession, by his an- 
swer set up this case ; that being 
in want of money to carry on suits 
to recover the A^/y'and Zemhidary, 
he applied to one K. (whose rights 
had become vested by purchase in 
the Plaintiff), who agreed to make 
advancesto him on condition of his 
executing the Bill of Sale, and that 
no part of the consideration money 
there expressed was paid on exe- 
cution of the Bill of Sale, though 
someinconsiderableadvances were 
made to him : that he was after- 
wards pressed to execute a Bondto 
secure the same sum of Rs. 75,000, 
hypothecating the whole Raj and 
Zetnindary in substitution of the 
Bill of Sale, but that no considera- 
tion was paid on that occasion; the 
real contract being one to secure 
moneys already advanced, and 
futureadvanccs,whichcontracl had 
not been complied with bv A' '5 
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Assignee I>y ilio jiulicial 

Conimillec,upon the oviiIencc,tli;a 
the real arrangement between the 
parties was for A* to make ad- 
vances, from time to time, and that 
the form of the contract was a de- 
vice adopted to evade the elTect 
of the transaction being stamped 
with the character of champerty, 
and the Bill of Sale set aside. 

In a suit so framed to obtain posses- 
sion, the appellate Court will not 
impose terms upon the Defendant 
to repay the advances made l)v K., 
as the PlaintilF, his Assignee, liad 
his remedy, and could sue on the 
Bond. 

hethcr the eflTect of the execution 
of a Bill of Sale by a Hindoo 
Vendor is to pass the estate irre- 
spective of actual delivery of pos- 
session, giving to the instrument 
the cfTect by English Law of a 
conveyance operating under the 
Statute of Uses. Omryc? [R.jfah 
Sahib PahliXii Setn v. Baboo Bud- 
hoo Singl ... 275 

BOND. 

Suit to set aside a ^iw-i-pcshgi (usu- 
fructary mortgage) of certain mou~ 

zahs, part of the Raj oi the Mort- 
gagor, for securing repayment of 
Rs. 49 . 453 » under wliich the Mort- 
gagees had been put in possession. 

1 he Plaintin admitted his c.xecu- 
tion of the Deed, but alleged, that 
it was executed to secure the 
amount of a Bond previous!}' e.xe- 
cuted in favour of the Mortgagees 
as a further security to indemnify 


a Iliird party, and security foi him 
lor advances in the prosecution of 
his claim to the Raj; that Ihc 
conditions of the Bond to the 
Mortgagees not having been com- 
plied with, there was no sufTicient 
consideration for the Bond and 
Deed whicli he iiad been fraudu- 
lently induced to execute. Held, 
tliat, in the first instance, it lay on 
the PlaintilT, who souglit to set 
aside a deed c.xecujcd by him and 
pel fected by possession, tomakcout 

the case alleged by liim, and that 
ihc onus probandi was upon liim 
to establish, at least, a good prinid 
fade title to the relief prayed for, 
so as to cast on the Defendants 
tlie burthen of proving the consi- 
deration for the Deed. 

In the absence of clear and con- 
sistent evidence on the Plaintiff’s 
part, establishing that the Deed 

wasobtaincdfraudulentlvandwith- 

out consideration, such Deed sus- 
tained, \_Kaleepershad Tewarree 
w Rajah Sahib Perhlad Sehi\ 282 

See “ Limitation of Suits,” 4. 

" Lsury,'’ 2. 

BOUNDARIES. 

I. In a case of disputed boundaries, 
where one of the Claimants is in 
possession by virtue of a Ma- 
gistrate’s Order, under Act, No. 

IV. of 1840, it lies on the party 
seeking to oust him, to show a 
better title to the land claimed 
than that of the party in posses- 
sion. [Rajah Burdacant Roy v. 
Baboo Chunder Coojuar A’t>r] 145 
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2 (.'onstriiction ot cl. 2, sec. 13,0! 

Ben. III. of 1828, wilh re- 

spect to the cleteniiination of the 
boundaries of the Soonderbuns, 

WhcM c boundaries liave been deter- 
mined by the Commissioner under 
that Regulation, and no appeal 
therefrom made to the Special 
(^ommissioncrwithinthreemonlhs, 
siicli determination is a bar to a 
suit seeking to open the (juestion 
of boundaries. 

In aciucstion of disputed boundaries, 
ns to the line of demarcation be- 
tween the permanently assessed 
fnouzafn ofa neighbouring 7,€min- 
dar adjoining upon the Sounder- 
huns^ the Zemindar having taken 
a lease from Government of part 
of the lands as within the limits of 
the Soonderhuin., but afterwards 
claimed by him as part of his 
\nouzahSy the onus is upon him to 
identifv the lands so claimed as 

wf 

not forming part of the Soonder- 
buns. {^Rajafi Hurodacanl Roy v. 
The Commissioners 0/ ihe Soondcr- 
buns ] ... ... 225 

3 Decree of the High Courtdefining 
boundaries of land, as forming part 
of the Soonderhnns for revenue 
assessment, reversed on appeal. 
[^Rajah Hurodacanl Roy\\ TheCom- 
missioners of the Soond€rbuns\ 242 

CHAMPERTY, 

Device to evade the effect of. 

See “ Bill of Salk." 

CHUR. 

See. " Ai.I.I'VIoN.’’ 


c:ODE OF CIVIL PROCEDURE. 

(.Act, No. VHI. of 1859, s. 362.} 

Jurisdiction of the Courts in India, 
under the 326th section of the 
Code of Civil Procedure, Act, No. 
XIII, of 1859, to direct ag-ee- 
nient of parties to arbitration to be 
made a rule of Court. 

According to the true construction of 
the 326th section of the Civil Pro- 
cedure Code, when parties have 
agreed to submit the matter to 
arbitration ofoneor more Arbitra- 
tors, no party to the agreenient 
can revoke the submission to such 
arbitration, unless for good cause ; 
a mei c arbitrarv revocation of the 
authority will not be permitted. 
\^Pestonjce Nussuruanjee v. Ma- 
nochjee^ ... ... ... 

See “ Issues," 4. 

COMPANY’S PAPER. 

See '* Partnership Assets. " 

“ Trover.” 

COMPROMISE. 

Sec “ Religious Endowment." 

CONDITION PRECEDENT. 

See “ Religious Endowment.” 

CONFISCATION. 

$€€ " Hindoo Law," i. 

CONSIDERATION. 
Burthen of proving. 

See “ Bill of Salk.” 

“ Bond.” 
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CONSTRUCTION. 

1. Construction oT Bfn. Rc<'. XV. ol 

1793, as to usurious inttu est. [Shiih 
Mukhitn Lilli V, Baboo Sroe Kishen 
Singh] 157 

2. With respect to the ri^lits of j)ur- 
chasers under an auction sale for 
arrears of revenue by force of sec- 
tions 30. 31, 33, and 33 of Bt-n. 
Reg. Xl. of 1822 : Held, th at those 
enactments were repealed bv Act, 
No. Xll. of 1841, and the latter 
Act, by Act, No. I. of 1845. whicli 
is confined to future sales under 
tliat Act. [Rajah Sntto^urt un 
Oho^al V. Moheshchnna'^f Mit~ 

263 

Sec " Wn.i.,’ 3. 

conveyancp:, 

Whether the effectoftheexecutionof 
a Bill of Sale is to [^assthe estate 
irrespective of actual delivery of 
possession, giving to the instru- 
ment the effect by English Law 
of a Conveyance operating under 
the Statute of L^ses. Qi((Fre ? 
[Rajah Sahib Pcrhlad Sent v. 
Baboo Budhoo Sing] ... 275 

CO-SHAREKS. 

1. Payment of money into Court by 

Co-sharers, under protest, to pre- 
vent sale. Action against Decree- 
holder to recover back the money 
taken out of Court. [Fa/irna Kha- 
toon Chowdrain v. Mahomed Jan 
Choicdry] 65 

2. Decree of Court below establish- 
ing the right of a Co-heir to the 


whole estate rc\%-ised, and suil 
reniitled to India, to asreitain 
the individual Co-sharer's atriount 
of his share in the joint estate. 
[Choxvdry Pudiim Singh v. K,>rr 
Oodfy Singh] 35,, 

COSTS. 

1. In an appeal from the Sudder 

Court, tile Appellants, bv liie leave 
of that Court, appealed separately 
lothe Queen in ( nuneil. On rever- 
sal ot the Sadder Court’s decree, it 
appearing that the two Appellants 
had a common interest, only one 
set of costs of appeal were allowed, 
in moieties to the separate .Appel- 
lants, as upon one appeal, [Shah 
Mukhun Lall v. Baboo Sree Kisheti 
Singh] ... 1^7 

2. Costs of the appeal directed to he 

ta.xed, and to be costs in the cause 
to be dealt with by the High Court. 
[Rajah Sahib Verhlad Sein v. 
Doorgapcr>aud PeWu-y/ce] ... 286 

3. As llie miscarriage of the suit was 

occasioned by tliemanner in which 
the issue was framed bv the Judge, 
the costs of appeal were directed 
to be costs in the cause. [R<ijah 
Sahtb Perlilad Sent v. Run Baha- 
door Singh] ... 289 

4. As to costs, held, on a remittal of 
the case to the High Court, that 
if the Respondent failed to appear 
in the High Court, or if the appeal 
should be decided against him, tfie 
Respondent was to pay the Appel- 
lant’s costs of the appe<il in Eng- 
land, and the costs (if any) paid 
under the decree of the High 
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Court were to be repaid to him. 
\_Kaleel»>rshad Texvarree v. LnlLi 
Bhida Lall‘\ ... ... ... 343 

5. Suit remitted to /«^//i7,\vitldiberty 
to ainend pleadings. Costs of ap- 
peal to abide the result of the re- 
hearing. [fkhaloodou'hih v. Sn/i 
Btniarsee Doss] ... ... 507 

CROSS p:xamination. 

The refusal of the Court to allow 
cross examination of a Defendant 
who is called ns a witness is un- 
justifiable. [Riuiha Jeebun Moo- 
stuffy V. ToroiuonecDossce].., 380 

CROWN. 

'J'lie Crown has, under 21st tS: 22nd 
Vict.y c. 106, only the same rights 
that the late FCast India ('ompany 
possessed previous to the passing 
of that Statute. [Gridhati Lull 
Boy V. The Bengal Government] 

448 

See “Hindoo Law,” 6. 

CUSTOM. 

See “ Hindoo Law/’ i, 2, 7. 

DKB SHRB.A. 

See “ RF.Linious RiNDoWMKxr.” 

DECISIONS OVERRULED, 
Observed upon, v’tc. 

Baboo Gopal Loll Thahoor v. Tehidi 
Chunder Rai (10 Moore’s Ind. 
App. Cases, 191) followed. The 
case of Ranee Surnomoyee v. Maha- 
rajah Sutteeschunder Roy, Baha- 


door (10 Moore’s Ind. App. Cases, 
123) reviewed and approved. [Ra- 
jiih Suttosurrun Chosal v. Tarinee 
Chunder Ghose] 263 

'Phe ruling in the case of Veeraper- 
mall PtUay v. Narrain Pillar 
(i Strange’s Mad. Cases, p. 12 1), 
that it is indispensable that the 
Widow have the authority of her 
Husband to adopt, examined and 
tjuestioned. [The Collector of Ma- 
dura V. Mooloo Ramalinga Sathii- 

path\ J... ... ... 397 

DECREE HOLDER. 

1. Co-sharers’ rights unafl'ected by 

decree against one member of 
the co-sharers. [Fatima Khatoon 
Choxvdrain V. Mahomed Jan 
Choirdry] 65 

2. Held, with respect to the opera- 

tion of Ben. Reg. III. of 1793, 
sec. 14, that there is no distinc- 
tion between a person claiming 
under an execution sale and one 
who claims under an assignment 
or conveyance. [Rajah Enayet 
Ilossain v. Girdharee Lall and 
Sumeerchaud] ... ... 366 

See “Action.” 

DESCENT 

Of a Raj o\ Principality to a single 
heir. 

See “ Hindoo Law,” i, 7. 

DRAVADA COUNTRY 
(Law current in). 

See “ Hindoo Law,’' 5. 
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EJECTMENT. 

To recover land as alluvial. Pre- 
sumption as to accretion. \^Sree 
Eckowrie Sing v. HecraloU Seall 

136 

In ejectment, the Government can 
only recover by strength of its 
own title. 

So held in a suit by the Government 
claiming lands by escheat, in wliich 
it was admitted, that the Defen- 
dant’s possession was as heir ; the 
onus being on the Government, to 
show that the last proprietor died 
without heirs. \Gridharee Lall 
Roy V. The Bengal CoT’ernfuen/] 

448 

ENDOWMENT 

Of income of part of family estate 
for worship of the family Idols. 
[^Radha Jeebun Moosltiffy v. I'ar- 
amonee Dossee] ... ... 380 

See “ Rkligious Endowment.” 

KNHANCEMENl' OF RENT. 

See “ Auction Purchaser.” 

ESCHE.\T. 

See “ Hindoo Law/’ 6. 

EVIDENCE. 

1. To establish the right to mouzahs 
as forming part of a zemindary 
under a Mocurrery grant, purport- 
ing to have been made by the 
Zemindar^ in consideration of past 
services, the grant must be strictly 
proved. So held by the Judicial 
Committee, reversing the concur- 


rent decisions of the Inferior and 
High Courts in India^ in a suit 
impeaching the validity of the 
grant, and the suit remitted with 
directions for a new trial on fur- 
ther evidence. {Rajah Sahib 
Perhlad Sein v. Doorgapersaud 

Ten ^ xrree ^ 286 

2. Adoption being a matter of fact, 
must be strictly proved, and the 
party who claims as adopted .Son 
must establish by evidence (i) the 
autliority given by the Husband to 
the Widow to adopt a Son to him, 
and (2) his actual adoption to tlie 
Widow as her Husband’s Son. 

Under circumstances raisinga strong 
presumption against an alleged 
adoption, such adoption lield not 
to have been made. {Chou'dry 
Pudum Singh v. Koer Oodey 

Singh] 35,3 

See “ IsTiMARi Tenure.” 

F.MLURE OF HEIRS. 

See Hindoo Law/’ 6. 

FAMILY USAGE. 

See Hindoo Law,” i, 2, 7, 

FAMILY WORSHIP 
(Endowment for). 

See “ Religious Endowment." 

FIXED RENT. 

Sec “Auction Purchaskk.” 

“ IbiiMARi Tenure.” 
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FRAUD. 

See “ HoM)." 

GOOD AND SUFFICIENT 

CAUSE. 

'I'o take case out of the operation 
of tlie law ol limitations. \_Rajah 
Sdhih PerJdad Scot v. M>diay<ij,i/i 
Riifender Kidiorc ... 292 

GRANT. 

1. Mocurrery orant for alle^eci past 

services tnitst be strictly proved, 
\^Rdjah Sahih Perhltid Scin v. 
Doorirofy^r^tuid /R'c.nv’r] ... 286 

2. By (jrovernment of Raj. 

UEREDI i'.ARV 'I'ENURE. 

See “ ISI IM \Kl TlCNtrRK.” 

HINDOO AUTHORITIES ON 
I'HE LAW OF ADOPTION. 

'I'ranslations of Sanscrit Treatises 
used in the Court below ordered 
to be transmitted to Rnj^itind^ and 
used at the hearing of the appeal. 
[ 7 'he Colleclor of Maduri v. Moo- 
too RiUntilinya Sathupalhy] ... 397 

HINDOO LAW. 

I. The Zeninidary of I/un^npore, in 
Btdiiir, is an impartible Raj, which 
bv faniiiv usaije and custom de- 
scended, for many generations, on 
the death of each successive A^rz- 

jnfi, to his eldest male heir, accord- 
ing to the tide ol pi iniogcnilurc, 


I subject to the burthen of making 
Habootiuix allowances to the junior 

members ot the lamilv lor mainte- 
nance. 

In the year 1767, F., the then 
reigning Ra/ah ol Hunsapore, 
iiaving rebelled against the British 
(lovernment, wase.\*pelled by force 
of arms, and tlie Raj confiscated 
by Government, wbo kept posses- 
sion of the same for upwards of 
twenty years, and ultimately, in 
1790^ granted the Raj to C., a 
younger member of the family of 
F, 0.1 whom, some vears after- 
wards, the (*overnmeiU conferred 
the title ol Rajah, Held, that 
although tile Zemindary was to 
be treated as the sell'acquircd 
estate of C., yet that the grant 
f being from the ruling poiver, in 
tlie absence of evidence of the 
intention of the grantors to the 
contrary, carried tlie incidents of 
the family tenure as a Raj, as the 
Government's intention must be 
taken to h:i'C been to restore the 
I estate as it existed before its con- 
I fiscation, with no change other 
than it afiVeted F, and his descen- 
dants, and was not, tlierefore, the 
creation of a new tenure, hut 

simply a change of tenant, by the 
exercise of a vis major. 

Held further, that the title of Rajah 
is not absolutely essential to the 
tenure of a Raj. 

Ben. Reg. XI. of J793, does not 
aflecL the succession hy special 
custom, ol a single male heir to a 
Raj, or subicet it to the ordinary 


I 
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iniuloo Law of succession, [/iii/too 
Beer Periab Sahee v. Miiharajah 
Btij Clide r Per tab Sahee'] i 

2. riic prevalenc-: in any part of 
/iidia of a special rule of descent 
in a family, different from the or- 
dinary course of descent common 
in the locality among people of the 
like class or race, stands upon the 
fooling of the usage or custom of 
the (amilv, which havin«: a loiral 
origin and continuance, regulates 
the succession. 

So clo.se a connection existsin ilindo ) 
Law between religion and succes- 
sion ro property, that the preferable 
right to perform the Stradh, or 
funeral oblation to the last owner, 
is a primary fact to be taken into 
consideration in determining the 

O 

rule which is to govern the riglicof 
succession. 

A Hindoo family migrated manv 
generations ago from where 

lite Mitaeshara was, and still is, 
the prevailing law ; and settled in 
^^«^rf/,wliere the Daya-hhaga pre- 
vails, acquiring real and personal 

property situate there. The familv 
continued joint, retaining their 
customs, usages, and religious ob- 
servances, as before their migration, 
according to the doctrines of the 
Mitaeshara: — Held, on a question 

of succession, that the Mitaeshara, 

and not the Daya-bhaga, the lex 
loci, was the govciming authority 
to determine the right of succes- 
sion 

As the presumption is, that the men- 
beisof a lainily so emigrated con- 


liniu* sti h l.inuiy customs,! (le omis 

4 

IS upon a party who alleges cessa- 
tion (d such customs to prove that 
fact 

Scinble. A f.imily who had so emi- 
grated may l et.un its r eligious rites 
and ohservancos, and yet acquiesce 


in a devolution ot pro])urtv, in the 
coninion course ol tlescent amongst 
persons of th-i same race, in tlie 
Hisn ict in which they have settled. 

According to the Mitaeshara, a first 
Cousin is entitled to succeed to the 
estate to the e.xclusion of his de- 
ceased Cousin’s childless Widow. 
{Soorendronaih Roy v. Mussamut 
lltcyainonce Bunnonc.ih] ... gj 

3 - An illegitimate son of a deceased 
AtUiindar of tlie Soodra class is 
entitled to maintenance out of the 
income of the Zoni ndary. Mat- 


tiisaxemy yagavera Yettappa Xaicker 
v. Vencatasivara Yettaya] ... 203 

4. Adoplionmay be madebv aWidow, 
under the authority conferred upon 
her for that purpose bv her Hus- 
band, but such authority must be 
strictly carried out, as the adoption 
is for the benefit of the deceased 
Husband, and not the Widow alone. 

Adoption by the Widow alone does 
not, by Hindoo Law, give the 
adopted child (even after the 
Widow's death) any right to pro- 
perty inherited by her from her 
Husband. [C/iowdiy Pudum Singh 
y.Koer Oodey Singh] ... 350 

5. According to the law prevailing in 
the Dravada Country, in \\\QMadras 
I*i csitlency, a Hindoo Widow, not 
having her Husband’s authority, 


562 


INDEX. 


ma}', if authorized by the consent 
of his kinsmen, adopt a Son to 
him. 

What constitutesconsent of the kins- 
men must depend on the circum- 
stances of the family. In a joint 
family, where by the Hindoo law 
of the District the Widow has only 
a right to maintenance, if- she 
adopts a Son withouther Husband's 
authority, it is necessary, if her 
Husband's Father is alive, to ob- 
tain his permission, or if he is dead, 
the consent of all her Husband's 
surviving Brothers ; but where the 
Widow takes by inheritance the 
separate estate of her Husband, 
then the consent of her Husband’s 
nearest kinsmen is sufficient. 

Exposition of the effect of the doc- 
trines of Hindoo Law contained in 
the Treatises, the Mitacshara re- 
ceived in Southern India^ the 
Mayucha and Koustuhha in the 
Mdhratla Country, and the Daya- 
bhaga in Bengal, as laid down by 
Commentators and received as the 
governing law in India, regarding 
a Widow's right to adopt a Son to 
her Husband without his express 
authority. 

The ruling in the case of Veerapcr- 
mall PiUay v. Narrain Pillay (i 
Strange's Mad. Cases, p, 121), that 
it is indispensable, that the Widow 
should have the authority of her 
Husband to adopt, examined and 
questioned. 

d'he duty of a Judge administering 
Hindoo Law, is not so much to 

I 

inquire, whether the doctrine dis- j 


puted is fairly deducible from 
the earliest authorities, as to 

I 

ascertain whether it is one that 
has been received by the particular 
School of Hindoo law which pre- 
vails in the District in which the 
case arises with which he has to 
deal, and whether such doctrine 
has been sanctioned by usage ; as 
by the Llindoo system of law clear 
proof of usage will outweigh the 
written opinion of text writers. 
\_The Collector of Madura v. Mootoo 
Ramalinga Sathiipath\'~\ ••• 397 

6. The enumeration of Bandhoos 
(cognate kindred) capable of in- 
heriting, in preference to the right 
of the King to succeed, contained 
in tlip translation of the Mitacshara 
by Colebrooke, ch. II., sec. 7, held 
to be illustrative and not exhaus- 
tive. 

translation of a passage by 
Yajnyaivall'ya (the Author of the 
Mitacshara), enumerating the pre- 
ferential heirs, including among 
Bandhoos the Father's maternal 
Uncle ; not contained in Cole- 
brooke's translation received and 
acted upon in determining the law 
of succession ofa Hindoo governed 
by the Mataeshara. 

The Viromitrodaya \>yMitramisira^\% 
an authority to be looked to, of 
what may have been left doubtful 
Mitacshara, and as declara- 
torv of the law of the Benares 
sch ool. 

A Hindoo, who.se succession was 
regulated by the Mitacshara, and 
the law of the Benares school, died 
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without letivlng any nearer relative 
than the Brother of the Grand- 
mother, ex parte paterna. He per- 
formed the Stradh to the deceased. 
Held (reversinjj the decree of the 
High Court at CalcutU\ upon the 
construction of the Mitacdiara as 
expounded by the Viromilrodaya, 
that the maternal Uncle of the 
Father is a Dafidhoo, a cognate or 
kindred relation of the Father, and 
failing nearer Bandhoos of the de- 
ceased, was entitled to inherit as 
a relation of the deceased, by a 
title preferable to that of theCrown, 
claiming by escheat for want of 
heirs. \_Gridhari Lull Roy v. The 
Bengal Government~\.,, 448 

7. Where a family custom of descent 
to a single heir, as in the case of a 
Ra/\ is proved to exist, such cus- 
tom supersedes the general H indoo 
law, which still however regulates 
all beyond the custom. 

Suit in the nature of an ejectment 
by N,, the half-brother of the late 
Rajah of Tipperah, to recover from 
B. his uterine Brother, in posses- 
sion as Rajah^ a zemindary forming 
part of the Raj of Tipperahy im- 
peaching the title of B. as not 
having been validly appointed 
Johraj (or young Sovereign), ac- 
cording to the family custom, by 
the late reigning Rajah on grounds 
first, of an alleged promise by a 
former Rajah, that W. should suc- 
ceed, and secondly, that he was 
the eldest living of a class out ol 
which, according to the family 
custom, a Jobraj could alone be 



sciHCted. The family custom being 
proved, and that the late Rajah 
appointed /?. as jfobraj 

affirming the judgment of the 
High Court- 

hirst, that B. was duly appointed 

jfobraj hy t\\Q last reigning Rajah 
and, 

Secondly, that the right of succession 
to the Raj was governed by Koo- 
lacker, or family custom^ and de- 
' volved on /?., as there was no 

\ the family custom on 
tile reigning Rajah obliging him to 
appoint the eldest of his kindred 
Jobraj. ^^Neelkisto Deb Burmojw v. 
Beerchunder Thakoor'] ,,, 

HUSBAND’S KINDRED, 

Necessityof consent of, to adoptionby 
Widow without her deceased Hus- 
band's authority. {The Collector 
of Madura v. A/oottoo Ramalinga 
Sathupathy'\ 397 

IDOLS. 

See “ Religious Endowment.” 
ILLEGITIMATE SON. 

Suit by illegitimateSon of a deceased 
Zemindar, one of the Soodra class, 
by a Dasi, or dancing girl, kept in 
his Zenana as his Concubine, and 
recognized by him as his Son, 
against the Zemindar in posses- 
sion, for maintenance out of the 
income of the zemindary. The 
Civil Court recognized the Plain- 
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tin’s titl(’, nrul dii’ected the pav- 
metit f)f Rs. 2,500 for maintcnanro 
out ot the private property of the 
late 'Acinindar. The Hit^h (>)uru, 
on appeal, sustained the Court’s 
decree, but did not deteriuitie, 
whetlier tlie tnaintenance was a ^ 
thari^e on the Ziniin>ia}\\ nr on 
the private estate of the late /.c- 
mindar : — Held, on app/Cal. 

Tirst, that, as the .Son was leco^- 
nized by his natural Father, it 
was not essential to his title to 
maintenance that he should have 
been born in. the lunise of his 
bather, orof a('cnciibinc possess- 
ing a peculiar 'Uitu?, therein ; but, 

Secondly, in the absence of evidence 
that there svas private propeity of 
Xhii VaXq ZetHiudii) w h ich descended j 
to the Defcndan.t, and of any j 
declaration, in the decree of the 
Iligli Court, that the ^cinindityy 
was chargealdc with such mainte- 
nance, the Judicial Coinmittfc re- 
mitted the cause, with a declaration 
of the PlairUih’s .s/a/z/s ns an ille- 
gitimate Son of the late Zt'minddr, 
and consequent right to niainte- 
mance ; leaving it for the Higli 
Court to determine, whether the 
decree should be varied, by direct- j 
ing maintenance to be pal.! out of 
the income of the sc/n/Hd.ny, or 
whether it should direct any fur- 
ther inquiry, m order to ascertain 
whether there was any other pro- 
perty of the late ZetntJtd.ir upon 
which it could be chat ged. [JAv/- 
lusawmy Ja^avard yett-tf)p(iNdtckfr 
V. VmcaidSif*a}(f ... 203 


INiIFRITAXCK. 

See ‘‘ Hindoo Law,” r, 2, 6, 7, 

“ IsTIMARI TENtfRK.” 

IXI'EREST. 

See “ MoUTGAtiK.” 

” r^RAfTICK,’’ 3. 

I X T E R LOC UTO R V I ) EC R K E 

Xot appealed from, open to question 
on appeal from final decree. [Skdh 
Mukhu/i Ldll V. Bdhoo Sree 

5 /zz"^:] 157 


ISSUES. 

1. fn circumstances, from the frame 

of the issue upon a tpieslion of 
title to land, decrees of the Court 
below, reversed, without prejudice 
to a new suit being brought bv the 
PlaintitT, upon a different issue. 
[Sdjd// IhirddCiinl R'^y v. Bihoo 
Chuudev Coomdr Rdy~\ ... 1 15 

2. In a suit brought to recover two 
)}iouzah<> in the possession of the 
Defendants, under a Mocnrrer\ 
tenure, alleged to have beengrantrd 
hy llie Plaintiff, the Deeds creat ing 
which he impeached as hwgcries : 
the Courts below, without advert- 
ing to that allegation, or examining 
the merits of the case, confined 
the is^ue in tlic suit solely to one 
of limitation, and held the Plain- 
tiff barred bv the Regulations of 
limitation. Micd: finding reversed, 
on appeal, bv the Judicial Corn 
mittee, and the suit remanded to 
the Court below, to be tried on its 
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meriU. [Knj.ih Sahih IWhU.i 

S^in \\ Uttfi Hah uioor .9///^^//] 289 
Where :i iJei'eiul int has hv liis 
answer put hia ilefc'nce upon a 
certain grounii,aiul issues lor trial 
are framed by the Court to meet 
the Case so plcavied, the Judicial 
Committee, as the final Court of 
n[)[)eal, will not determine the 
appeal upon any otlicr issues or 
grounds, whicli liave mn been 
taken or considered in ilic Courts 
below. [S/€e/HtU/y Dossee v. 
I.dlnmuoncr] 

4. In a suit against a Zeinindar by a 
member of liis family for mainte- 
nance out of the zcinindiiry^ no 
issues as directed by the Code of 
Civil Procedure (.\ct, No. VIII. 
of 1859, secs. 1 39-14 1) were re- 
corded by the I^nmary judi’o 
Held (i) that such omission was 
not fatal, as the Court could pro- 
ceed to decision in the manner 
indicated by section 351 of the 
Code ; and (2) as the Court liad 
directed an itK(airy as to mainte- 
nance, which was to be deemed 
equivalent to issues. [Katcheka- 
leyana Runga/ypa Kalakka Tola 
Oodier v. Kachivijaya Riuigappa 
Kalakka Tola Oodier'\ 


ISTIMARI TENURE. 

Held, following Bal>oo Copal Tail 
lhakoor \\ Teluck Chnnder Rai 
(10 Moore’s Ind. App. Cases, 191), 
that the absence of words of limi- 
tation in a Rottah which ci'eate an 
Islenirari tenure, was supplied by 
evidence (i) of long and uninter- 


inph-d <*rii.iymenl at a fixed tent ; 
and (2) of the d-'seent of the 
tenure from I'alher to Son ; by 
which the hereditary charactei 
was to he legally presumed. 
\j\ajali SultOi>ur} un Choral v. 
MolteslUltUiider Milter^ ... 263 


JOHRAJ. 

Power of tile reigning y?.//;// of the 

Raj ol Tfppt^yak to appoint. \_P^eeT 
ki.<to Deb I>itnn.>no v. Beerchunder 
T/iakoor] ... 52 j 


JOINT FAMILY, 

I. Devise by Hindoo Testator to his 
five Sons to carry on his business. 
[/i/s<;o/iaiiTi Chiinde.r v. Sreeuiultv 
BainasyKindery Do 3 :iee] ... 41 

3. I he noi nial state of everv Hindoo 
family is joint, the presumption 
in the absence of proof of division 
being, that the family is joint in 
lood, worship, and estate. [Xeel~ 
ktslo Deb Bur mono v. Beeychunder 
Ttiakoo!^ 523 


JUDGES’ RE.VSO.NS. 

I he Letters Patent of 1863, creating 
the High Court of Judicature at 
Madras (section 43), provide, that 
the reasons given by the Judges of 
their decision should, on appeal to 
England, be transmitted with the 
record for the information at the 
hearing by the Judicial Committee 
of the Privy Council, which direc- 
tion it is the bounden duty of tlie 
Judges to comply with. \^Katche- 
kdlayana Rnngappa Kalakka Tola 
Oodier v. K.ichiuijaya Rnngappa 
halakka Tola Oodier^ ... 495 
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JURISDICTION, 

Ot ihe Courts in Tndia^ nndei sec. 

^26 of the Civil Code of Pro- 
cedure Act, No. Vni. of i<S59, 

to direct agreement of parties to 

arbitration to be made a rule of 

Court. \Pfstonjce JVussurw.ifiwr v. 

Manochjcc~\ ... ... ... 112 

HUNSAPORK 
(Raj of), 

See “ Himhmi I. aw,” i, 

KOWAf.A, 

See “ Rim. of Sai.k.” 

I.iMITATION 
(Words of). 

Absence of, in Poltah sujiplictl l\v 

evidence of long and interrupted en- 
ioynient. \Raj-ih SHllo'^iiyntn 
s///v. Moheshch under Milter'\ 263 

See “ IsriMAKi 'I'knokk.” 

UIMITA'nON OF SUIT. 

1. Wliere boundar ies have been de- 
termined by tlie Commission under 
cl, 2, sec. 13, of Pen. Reg. HI. of 
1828, and no appeal therefrom 
made to the Special Commissioner 
within three months ; such deter- 
mination is a bar to a suit seeking 
to open the question of boundaries. 
[Pnjtih Burodacnnl Roy v. The 
Commissioner of the Soonderbuns\ 

225 

2. An auction sale, under Ben. Reg. 
VIII. of 1819, of the rights of Pul- 
nednrs in a Putnee ialook, by the 


Zeniindnr for arrears of rent, was 
set aside by the Zillnk Court for 
informality in the notices under 
that Regulation, and the Putnee- 
diirs, who had been dispossessed, re- 
stored, with mesne profits to be paid 
by the Pur'chaser, during the time 
they were out of possession. The 
Zemindar then brought a suit 

O 

against the Putneedars under Act, 
No. X. of 1859, to recover the 
arrears of rent which had accrued 
before and during th.e time they 
were out of possession. 'Phe High 
Court decided that the suit, not 
being brought within three years 
from the time the rent first became 
due, was barred by section 32 of 
.Act, No. X. of 1859. Such finding 
reversed on appeal ; the Judicial 
Committee holding, that the cause 
of action accrued at Ihe date of the 
decree reversing the auction sale, 
and that the suit liaving been 
brought within three years from 
the dale of that decree, the time 
had not by Act, No. XIV. of 1S59, 
run out. \Mnssnmat Ranee Sumo 
Moyce V. Shooshce Mokhee Durmo- 

"Hid 09 9 999 999 9 99 2 

3. An Award under Ben. Reg. VH. 
1822, of the Thackhustj or survey 
authorities, in a disputed question 
of boundarie.s, having been made in 
1848, a suit was brought in 1861, 
respecting the same boundaries. 
Semhle, that as the Award had not 
been contested during the three 
3'ears limited by the Act, No. 
Xni. of 1848, it operated as a 
bar to the suit. 
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By section 32 of Act, No. VIII. of 
1859, a Plaintiff is bound to satisfy 
the Court that his right of action 
is not barred by lapse of time. 

The pendency of an appealto^w^/uwf/ 
to determine a question of succes- 
sion is not such “ a good and sufli- 
cient cause” as respects the pos- 
session of a third party to take the 
case out of the general law of 
limitations, Sii/iid Perh- 

lad Sein v. Maharajah Rajcndcr 
Kishore ... ... 292 

4. A, died in 1841, having executed 
a deed of gift in favour of his eldest 
Sion B., and also a Will, making 

B. Executor, and directing certain 
allowances to his Widow and chil- 
drenout of hisestate. Disputesarose 
among A.'s heirs respecting these 
instruments, which led to a sum- 
mary suit under Act, No. XIX of 
1841, in which B. was, in 1842, j 
put in possession of the whole of 
A.'s estate. Afterwards the mem- 
bers of .'l.’s family acquiesced in 
the deed and Will, .renounced their 
claims as heirs, and received cer- 
tain stated allowances given by the 
Will out of ^1/5 estate. In 1846, 

C. f the youngest Son of A. in con- 
sideration of advances made to 
him, executed a Bond, and was 
afterwards sued by the Bond- 
holder, which suit resulted in a 
decree against him, and ultimately 
an execution sale under such de- 
cree in 1853. The decree-holder 
sued C. in 1857, seeking to make 
his share in /l.’s estate liable, as 
in case of an intestacy : — Held, by 


tlie Judicial Committee, reversing 
the decree of the H igh Com t, (i) 
that the burtlien was on the decree- 
holder to sliow circumstances to 
take the case out of the operation 
of the Regulation of Biniiiations ; 
and (2) in the absence of such 
evidence, that the time began to 
run in 1842, when B, was put in 
possession, and consequently that 
the suit was barred by Ben, Keg. 
III. of 1793, sec. 14. 

Held, further, with respect to the 
operation of that Regulation, that 
there is no distinction between a 
person claiming underan execution 
sale and one who claims under an 
assignment or conveyance, [Rajah 
Enayet I/ossain v. Girdharce Lall 

and Suineerchand] ... 396 

MAINTENANCE, 


I. The Rajah in possession of the 
Raj of f/unsajore is subject to 
Babosana allowances to tlie junior 
members of the family for main- 
tenance, [Baboo Beer Pa tab Sa^ 
hee V. Maharajah Rajender Pertab 


, 

2. Provision made by Husband by 

his Will for his W'^idow’s mainte- 
nance. [Soorendronath Roy v. Miis- 
samut Ileeramonee Burmoneah] 8[ 
3 - Right of illegitimate Son of a Soo- 
dra by a Concubine to maintenance. 
Query, whether a charge on tlie 
income of the Zemindary, or the 
private property of his deceased 
putative Eatlier. [Multusaivmy 

Ja^avera Yctlappa Naicker v. Yen- 
catasaara Ycttayn] 2^^ 


^68 
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'i’lie <j'uanluni of maintenance to be 
allowed a Widow is peculiarly 
within the jirovincc of the Court 
below, and there must be strong 
grounds to justify any interference 
(j1 the ap|)ellate Court with the 
exercise of such discretion. [ 7 'he 

LoUcctor of M.n/ura y. Mooltoo 
luiiniili S(ithupiilhy~\ ... 397 

4. It is in the discretion of the Judge 
in a maintenance suit, in estimatintr 
the amount to be awarded, to lix 
the place of residence. \^Kolche- 
kdlrydUii Kiilakka Toil 

()oilicy V. Kdchivij lya Riingapfut 
hdhikkd Tola Ooilier] ... 495 

MISCARRIACK OF SUIT. 

5 a’ “ Issi'iis,’' I. 


iMITACSlIARA. 


A translation of a passage by 
Ya/nya-iiiilkyti (the Author of tlie 
Miloc:^hara)^ enumerating the pre- 
ferential heirs, including among 
BiUnlhoo:^ the Father's maternal 
Uncle ; not contained in Cole- 
h/ oola's t ra nslat ion recei ved and 
acted upon in determining the law 
ot successicui of a Hindoo governed 
by tile M//, ics/oira. [(,'1 ii/hari 

Loll Roy V. 'The Bengal Govern- 
nu’nt~\ ... ... ... 448 

5 V< “ Mindoo Law," 2, 5, 6. 


MirillLA. 

5a “ I IlNOoo Law,'^ 2 


.MOCUR R FRY. 

See “ Fvu>k\( t.’ 
“ (jkan 1. ^ 



MORTGAGR. 

A Mortgage, Lease, and Agreement, 
held to constitute one mortgage 
security, the three instruments 
being entered into as a device 
to avoid the usury laws within tlie 
meaning of section 9 of Ben. Reg. 

XV. of 1793 - Held also, that the 
Mortgagors were entitledtoredeem 
at any time, belorc the c.xpiration 
of the term created bv the Lease. 

0 f 

on payment of wliat might be due 
on the mortgage securiiv for prin- 
cipal and interest at twelve per 
Cent, and costs. 

In a suit by Mortgagors under an 
usufructory mortgage to establish 
their i igiil to redeem ; lor cancel- 
lation of the mortgage deed, pos- 
session ot the lands, and payment 
of the surplus : — Held, that the 
lies on the Rlaintifl's to show 
that the Mortgagees in possession 
were paid in full by perception of 
the profits [Shah Mit/ihun Tail 
V. Baboo Srec Kishen Sin^h'l 157 

MORTGAGE BOND. 

5a’ “ Bill of Sale." 

“Bond." 

MORTGAGEE 1 \ POSSESSIO.V 

See “ Mokigagl.” 

NEW TRIAL. 

Suit remitted for new trial. [Rajah 
Sahib Rerhlad Scin v. Door^aper- 
sand dewarre] 286 

See “ Gkant.^' 

“ ISSI LS,’’ I, 2. 



NOTICE 


rNiJRX. 



Ol auction sale tor arrears of rent, 
informality of. [Mussitma/ Ranee 

Surno Moyee v. Shooshee Mokhce 

% 

Burmonia] 244 

NaNCUl\\TIVE WILL. 

If a party founds liis title on a nun- 
cupative Will, it is incumbent on 
him, in so uncertain a foundation 
as spoken words, to allege in the 
pleadings with the utmost precision, I 
as well as to prove, the words on 
which the party relies, and every 
circumstance of time and |)lace. 
[Baboo Beer Pertab Sahec v. 
Maharxijak Rajendcr Pcrub Sa- 
li€e\ ... ,,, ,,, j 

ONUS PROBANDI. 

1. The presumption is that members 
of a Hindoo family who emigrated 
from Mithala to Bengal continue 
their family customs, and the onus 
is upon a party who alleges the 
cessation of such customs to prove 
tliat fact. [Soorendronalh Roy v. 
Mussantul Heeramonee Burinoneah\ 

81 

2. Held that, in the first instance, 
it lay on the PiainiiH', who sought 
to set aside a deed, e.xecuted bv 
him and perfected by possession, 
to make out the case alleged by 
him, and that the onus probandi 
was upon him to establish, at least, 
a good primd facie title to the 
relief prayed for, so as to cast on | 
the Defendants the burthen of 


proving the consideration hjr the 
Deed. [Raleepershad Tcivancc v. 
Rajah Sahib Perhlad Setii\ ... 282 

See " noii.vDARiKs.” 

“ Hi.vdoo Law," 2. 

“ Mortgaok." 

ORDER IN COUNCIL 
Of the lotli of April, 1838. 

See “ Practices," 1, 

PARTIES TO SUIT. 

See " Pleading,’’ i. 

» 

PARTITION. 

See “ Will," 2. 

PARTNERSHIP ASSETS. 

A partnership property consisted in 
part of Company's paper, which 
was indorsed in blank by the de- 
ceased Son of the Testator shortly 
before his death, and handed over 
by him to his Brothers. Held, 
that it was a mere ordinary part- 
nership transaction, for the pur- 
pose of carrying on the business, 
and that they formed part of the 
partnersliif) assets, in which the 
deceased Son was entitled to share 
after the expenses of the partner- 
ship were discharged. [Bissonauth 
Chuuder \\ Sreeniutty Baniasoon- 
dery Possee] 41 

PART PAYMENT. 

See “ Bill of Sale." 
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PAYMENT 

Of money into Court by Co-sharers, 
under protest, to prevent sale, 
efTect of. [^Fatima Khaloon Chow- 

] ••• ••• ••• ••• ^5 

See “ Acriox.*' 

PERPETUAL SETTLEMENT. 

See “ Auction Purchaser.” 

“ IsTi.MARi Tenure.” 

“ SoONDERBUNS.” 

PLEADING. 

I. Suit by /!., one of the co-heirs of 
//., against 5 ., to recover the whole 
of H!s real and personal estate in 
B!s possession, as the alleged 
adopted Son of //. There were 
other persons entitled with A. to 
share in the succession to ll.'s 
estate, who were not made parties 
to the suit. Tlic Sudder Court 
at A.iira held, that B. had failed to 
establish his title as adopted Son 
of 11 . y but declared that A. was 
entitled to succeed, as one of the 
heirs of //., to a share of his 
estate, and decreed him the whole 
estate as sought by the plaint. 
Such decree, on appeal, so far as 
it declared tliat B. had failed to 
establish his title as adopted Son 
of II. y confirmed ; but as the 
decree was manifestly wrong in 
decreeing to /I. the entire estate 
of//., and there were no materials 
to enable the Judicial Committee 
to vary the decree, so as to limit 


it to the share of the estate to 
which A. had established his right 
by inheritance, the decree was 
reversed, and the cause remitted 
to India for inquiries as to the 
amount of his share, {^Chowdry 
Pudum Singh v. Koer Oodey 
Singh] 350 

2. Suit remitted to India^ for rehear- 
ing, with liberty to either party to 
amend the pleadings. \lkbaloo~ 
dowlah V* Sah Bunarsee /? 05 s] 

507 

POSSESSION. 

Effect of execution of Bill of Sale 
by Hindoo vendor, passing estate 
irrespective of actual delivery of 
possession to Vendee. [Fajah 
Sahib Pcrhlad Sein v. Baboo 
Budhoo ... ... 275 

See “ Bill of Sale.” 

“Bond.” 

POTTAH. 

IsTiMARi Tenure.” 

PRACTICE. 

I. Pending proceedings before the 
High Court on an application for 
a review of judgment, that Court 
altered the then prevailing prac- 
tice of permitting an appeal within 
six months from the date of the 
judgment allowing or refusing a 
review. In such circumstances, 
the six months prescribed by the 
Order in Council of the i6th of 
Aju il, 1838, fron^ the date of the 
decree having expired, special 
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leave to appeal fi-om the original 
decree and the Order refusing a 
review was allowed. [^NogCfitier 
Chunder Ghosc v. Mahomed En- 
] ••• k*. 107 

2. As a rule, Ihe Judicial Committee 

will not disturb the concurrent 
judgments of the Courts below on 
a question of facts, if the facts as 
found are decisive of the real 
issue between the parties. In 
circumstances, from the frame of 
tlie issue upon a question of title 
to land, decrees of the Court 
below, reversed, without prejudice 
to a new suit being brought by tlie 
Plaintiff upon a different issue. 
Rajah Burdacant Ro\' v. Baboo 
Ch under Coomar Roy'\ ... 145 

3. It is not too late, on an appeal 
from a final decree, to raise a 
question as to interest decided in 
an Interlocutai y decree not ap- 
pealed from. [Shah Muk/iun Lull 
V. Baboo Sree Rishen Singh^ 157 

4. The re-hearing of an appeal heard 
ex parte, on which an Order in 
Council had been made, refused, 
the default in not appearing and 
contesting the appeal being occa- 
sioned by the Agents of the Re- 
spondent, who sought to have the 
appeal re-heard. 

A re-hearing will not be allowed 
except under very special circum- 
stances. [Exp. Risto Naulh Roy] 

254 

5. Costs of an appeal directed to be 
taxed and to be costs in the cause 
to be dealt with by the High 
Court, \^Raja/i Sa/ttb Perhlad 


Snn V. Doorgaper^aud Tewarree] 

286 

6. A miscarriage of n suit was occa- 

sioned by the manner in which the 
issues were framed by the Judge, 
the costs «‘f appeal were directed 
to be costs of the cause. [A\ijah 
Sah/b Perhlad Sein v. Doorgaper- 
Saud Teuarree] ... 239 

7. The High Court dismissed an 

appeal from the Ziliah Court on 
the ground, that it involved the 
same question as had been decided 
by them in another suit brought 
by the Plaintiff in respect of the 
validity of a Zur~i~pe$hgi deed. 
The decision in the prior suit was, 
on appeal, reversed by the Judicial 
Committee. In such circum- 
stances, on the appeal from the 
last decision coming on for iiearing 
ex parte, their Lordships, with the 
consent ot the Appellant, remit- 
ted the case to the High Court, 
with a declaration, that the deed 
was valid ; and with directions 
that, if the Respondent did not 
appear within a reasonable time, 
to be fixed by tlie High Court, to 
dismiss the appeal from the Ziliah 
Court, and, in the event of the 
Respondent appearing, then to 
hear the case on the merits. 
[Kaleepershad Texvarree v. Lalla 
Bifida Lali] 343 

8. In the Court below, sworn trans- 
lations of Sanscrit works, little 
known, embodying Hindoo Law, 
as to the custom in the different 
Schools in respect to the law of 
adoption, were admitted and acted 
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on by Ibc Courts iii On 

r 

special application, the judicial 
(>)inniittec ordered siicli ti an>la- 
tions to be sent bv tl>e KV'yisdar 
oflbclliuh ('oi’.rt in /-'of'/./, arid 
to form pal t of the reconi, to be 
used on tlic liearini; of the appeal. 
[ 7 '/te Collcil^^r of M'otiuyn v. 
Mooiloo Rtun.iiinga Sotlntpat/iy^ 

397 

9. The Judicial Committee, as tlic 
final Court of appeal, will not 
determine the appeal upon any 
other issues or grounds, whicli 
have not been taken or consiilered 
in tlic Courts below. [Sfoomutiv 
Do^f^cc V. Riinrc LiiiHfnnofi" ] 470 

10. 'I hc Letters Patent ol 1^63, 

creating the High Court of Judi- 
cature at Mit^hdS (section 42), 
provide that the reasons given by 
the Judges of their decision should, 
on appeal to hn^fhind^ be trans- 
mittted witli the record lor the 
information at the hearing by the 
Judicial Committee of the Privy 
Council, which directi<in it is the 
bounden duty of tlie Judges to 
comply with. [ Rote h cka I c yii n a 

Rungoppd KiiUihka Tolu Oodicf 
V. Kiichix'ijtiva Rungoppu Kolokka 
Tola Oo(iic}'\ ... ... 495 

PUTNEE TENURE. 

Sulc for arrears of rent, under 

Reg. VIII. of 1819. \^Mu<isumiil 
Ranee Surno Moyce v. Shooshcc 
Mobkec Bunnonia^ ... ... 244 


\l\] 

1. J'hc zenii Hilary of Ilun^apore, 
in Behafy is an impartihle l\:i| 
descending to a single lieir. 
\_Bal:oo Beer Per lab Sahee v. JAr- 
hd) ajah Rajender Pertab Saltee'\ 1 

2. Successor to the Raj of Tipperah, 

bv jobraj. Power of appointing 
'Jobaaj by reigning Rajah. [AVc/- 
/«'/>/(' Deb Burniono v. Bcerehnnder 
Thakoor^ ... ... ... 523 

REIjELLION. 

Sec “ Hindoo L.\\v,” i. 

RECORD. 

Ste " PuACriCE," 8, to. 

KE-HEARIN(i OF APPEAI.. 

Idle te-heaiing of an appeal lieaid 
cx paile, on wldch an Order m 
Council had been made, refused ; 
the default in not appearing and 
contesting the aj)peal being occa- 
sioned by the Agents of the 
Respondent, who sought to ha\c 
the appeal rc-hcard. 

.\ re-hearing will not be allowed 

r> 

except under very special circiiiii- 
stances. [Exp. Rislo Naiilh R<y^ 

254 

REl.KHOUS ENM) 0 \V.\IENT. 

Under tlie terms ol a Soluluiainaly 
compromising a suit brought to 
obtain possession of a share in a 
fainilv ancestral estate, it was pro- 
vided (in/er alia), that 5 ., the ehfer 


Sec “Limh ation op Son ,” 2 . 
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Hrotlier. should, in consideration 
of the rents of a speciliod part 
of the family estate, estimated to 
cover the expenses, perform the 

(worship of tile family 
Idols) and otlicr religious ceremo- 
nies tor the family. This compro- 
mise was sanctioned by the Court, 
and a decree made thereon. On a 
motion by 5 . to enforce tlic decree 
onan allegation that /?., hisBrother, 
had not performed a part of the 
Compromise by putting him in pos- 
session, the Court decreed execu- 
tion of the decree, and awarded 
mesne profits; A\ also obtained a 
furtiier Orderfor execution on the 
gtound that S* had not performed 
the trust, and that he had been 
compelled to perform the religious 
ceiemonies at his own expense 
lids the Court refused to enforce, 
as tlie omission was caused by liis 
default in not putting S. in pos- 
session of the lands. Held, that 
proof of the nonperformance of the 
religious ceremonies by S, was not 
a condition precedent to the en- 
forcement by S. of the decree. 

In a suit brought by y?. against 5. to 
recover moneys alleged to have 
been expended by /O. in the per- 
formance of the Ded Sheba, in con- 
sequence of B, neglecting to per- 
form the trust as to the family 
worship, the Plaintiffs witnesses 
having failed to prove any damages, 
he called the Defendant as a wit- 
ness, who gave evidence to tiie | 
t-ffect, that the PlaintifT had no ! 
claim ; and the Court refused to I 


allow the Plaint ill to cross-examine 
him. Held, that although the 
icfusal to cross-examine was not 
justifiable, yet, from the other evi- 
dence in the suit, it was clear, that 
the Plaintill had sustained no 
damage or had,inthc circumstances, 
a right of action. {Ratiha yeehun 
Mooslufiy v. Taramonce Dossee^ 

380 


Suit under Act, No. X. of 1859, to 

recover arrears of rent. [Mus:.umat 

Ranee Stano Moyec v. Shooshee 
Mokhec Butmonia] 244 

KES IN'J'EK ALIOS ACTA. 


Limitai ion OF Si'ir,” 2. 


REVENUE, 

Sale for arrears of. 

See “AlVlIO.V PfRCHASI-U.'’ 

review of judgment. 

Time prescribed by Order in Council 

of the rotb April, 1838, for appeal- 
ing to the Queen in Council, run 
out : In circumstances, special leave 
to appeal allowed. [Ro^cmler 
Chnndcr Gkosc v. Mahomed Bn- 

SUft] ... ... ,,, IQJ 


REVOCATION 

Of agreement to submit to Arbitra- 
tion. \Pestoujec Nit^survL'anjec v. 
Manockjee] 1,2 

See “ AwAiiO.” 


“CoDF. OF Civil. Pkocfdurf.J 
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INDnX 


RIPARIAN RK.Fri'S. 

A detached c///n .independentofusaqe 
in a tidal i iver, belongs to neither 
riparian pro|)rietor ; and the fact 
that It was subtended by the land 
ol one is not /wr sc enouqh to entitle 
him to it. [ 5 rrt' /ukozi’fic Sinf^ v 
/Av;,;/e//AVW] " 13 ^, 

Sff “ iXLLirVtON.” 

SARK. 

" A< TiON.’' 

" A 0 ( i u»N Pno kaskk. ' 

“ KiMii ATioN or Sni,” 2 . 

M l.h ACyUiiU*:!^ PROPKRTY. 

5^4 “Will.,” I. 


SKPARATK AI’PKAl.S 

Hy two A|)peilants havinq a common 
interest. On reversal, one set of 
costs only allowed. [Shah Mukhun 
l^ali V l^aboo Srct Ki^^heft 

157 

SIIRAOM. 

Soclosea connection exists inllindoci 
I ;nv bet\veen religion atul succes- 
sion to firoperty, that the [■'leli'rable 
light to perlorm the Shina'ii, or 
bmeral oblation, to the last owner, 
is a primary fact to be taken into 
consitleiation in determining the 
rule which is to govern the right 

to succession. [Soorendronath Roy 

V. Sfxt?,‘^iiarut I /ecya}nouet' Bur- 
moneah'\ ... ... ... 81 


SOLUNAMAH, 

RKLKilOl^S 


SOONDERDUNS. 

I. llie Sooudcrbufis were not in- 
cludcdinthe Perpetual Settlement, 
but remained the properly ot 
(iovernment. 

Construction of cl. 2, sec. 13, of Bm, 
Keg, Ill.ot 1828, witii respect to 
liic determination of theboundaries 
of the Soo/iderbuus. [Ra/ah Biiro- 
dacant Roy v. Jhc Coxumissioner o! 

fhe Soondcrbnns\ ... 225 

SiC “Roundariks,” 2 , 3 . 


SPECIAL LEAVE TO AVVKAL. 

6Vc “ Appeal/” i. 


SUCCESSION. 

A family emigrated from JB/u//a to 
liouiTu/, who adhered to the A///h, 7 a 
riles and ceremonies. Meld to be 
governcil bv the J///acsha?a. [Soo- 
X t’t'udrouii/li Rt’y v. A/ussx/fuu/ /fee- 

raniouii Bui moueahl ... ... 81 

AVc *■ Hindoo Law,” i, 2^ 6, 7. 


tenure. 

See Hindoo Law,” 7. 

i'estamentary power 

OF HINDOO. 

5 c. “ W11.1. ‘ 
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TIFML UIVKR. 

' “ Alluvion." 

TITLE. 

Party in possession by virtue of a 
St rate's Order, under Act, No. 
IV. of 1840, cfFcct of. [A\iju/i 
BitnUcanl Roy v. Baboo Chinuh ) 
Coomar Roy] 

Sec “ Hindoo L.wv,” 6. 
TRANSFER. 

See ** Trover.'* 


TROVER. 

Suit in the nature of an action of 
trover, by the PlaintifT, to recover 
Company’s paper, as heir, such 
Notes being part of his deceased 
Mother’s estate, against a Pur- 
chaser witliout notice and tiie 
Vendor, his Ih'other, alleging Hrst, 
that the dealing with the Notes 
on the part of his Brother was 
illegal and contrary tothePlain- 
tilFs rights as heir ; and secondly, 
that in a previous suit against his 
Brother, regarding the Notes, he 
had obtained a decree agaist him 
in respect of one of the Notes 
sued for, but liad not enforced 
judgment. The suit was dismissed 
by the Courts in India on the 
grounds (i) of limitation, under 
Act, No. XIV, of 1859, and (2) 
as barred by the previous suit. 
On appeal, such decree reversed, 
as It appeared, that the real point 
ill issue, the validity of the tians- 


.S 7 S 

Ici o| the Notes, liad not been 

licard, and (be suil remitiod liack 
to the Judicial ('ommissioncr at 
Lticknoiv, to give directions to (he 
Court of First instance to re hear 
the case, with liberty to cither 
party to amend the pleadings. 

[n-bahodoiviah V. Sah 

507 


• • • 


TRUST. 

See *' IvELKiiotfs Endowmeni 

USUFRUCTU.ARY MORK.AMC 

See " Bf)\D." 

" MoR l(iA(,E. " 


USURY. 

1. Construction of Ben. Keg. W' oj 
t793> as to usurious interest. 

A Mortgage lease, and agreement, 
j held to constitute a mortg:ige 
security, the three instrumerUs 
being entered into as a devise to 
avoid the usury Laws within the 
meaning of section 9 of B^n. Reg. 

XV. of 1793 [s/ia/i Muk/iun 
Lall v. Baboo Srec Kishen Singh] 

c ■ . ‘57 

2. blut to recover principal and 

interest on a Tumasook, or Bond, 
dismissed under Ben. Keg. XV.. 

^ 793 » sec. 9, on the ground of 
usury. 

A. granted a Bond to B. to secure an 
advance of money. C. acted as 
B.’s Agent. A Lease was after- 
wards granted !)y A, to />., a ser- 
vant oi C., at a colorable rent, and, 


INDEX. 


57 ^^ 

subsequently, an Under-lease was 
made by A to 7 ; , a relative of A., 
the consideration for which was 
also colorable, and made with a 
view to elude the Usury Laws. 

}icld, that the Bond, Lease, and 
the Under-lease, formed one entire 
transaction, which was tainted 
with usury, and, therefore, void 
under LV/i. Reg. XV. of 1793, 
secs. 8 and 9. [ IK/.s'c v. 

hf/i/ZZ/oo Bose] ... ... 477 

VIROMITRODAYA. 

The by Jf/ZeJm/s/ri, 

is an authority to be looked to, of 
wliat niav liavc been left doubtful 
by tlic jV/Zfh.^Z/i/; (t, aiul as decla- 
ratory of the law of the Benares 
school. {Gr'nZZiivi Lai Roy v. 
The Beuiial Govt-rnnieni] ... 448 

See “ Hindoo Law," 6. 

WIDOW 

(Hind(X)). 

1. Held, on tiic construction of a 
Will, not entitled to the share of 
the corpus of her deceased Hus- 
band In a joint estate, but to the 
accumulations of such ciapns. 
[Ijtss()n<in/h Chundcr v. Sreemuitx 
Bamasoondery Dossec] ... 4 1 

3. A Will of a Hindoo, whose 
family were governed by the 
MUdcshiU a , made in favour of 
her i\»sl cousin, who lived in joint 
estate with him, to the disinheri- 
son of his Widow, except a small 
provision lor her maintenance, in 
the event ol hei leaving tlie iamily 


home, in the circiimsianccs, and 
upon the evidence, declared proved 
and established. \_Soorendronath 
Roy V. Mnssamut Ileeramonee 
Bnrmoneah] ... ... ... 81 

3. Power of Widow to adoj)t a Son 
to her deceased Husband, without 
his authority. [ 7 ‘// 6 ' Collector of 
Madura v. Moottoo Ramalinga 
Sathupathy] ... ... 397 

WILL. 

1, Althougii there is no mentionintlie 
ancient Hindoo Treatises of a testa- 
mentary disposition, yet modern 
authorities liave determined, that 
a Hindoo has testamentary power, 
which can be exercised bv him, at 
hast within the limits which tlie 
Hindoo law prescribes to aliena- 
tion by gift ;///(*;' x'ivos. 

Where the Alitdcshard prevails, a 
Hindoo without male descendants 
may dispose by Will of his separate 
and self-acquired property, whether 
movable or immovable. If there 
be male descendants, he may by 
ill dispose oi self-acquired mov- 
able property, subject to the restric- 
tion, that be cannot whoDv disin- 
hcrit any one of such descendants. 

Whether, by the Benares school of 
Hindoo law, a Hindoo can by Will 
make an unequal distribution of 
self-acquired immovable property 
without the consent of his male 
descendants? Oiarre. [Bahoo Beer 
Pertab Sahee \\ Maharajah Rajcn- 
dtr Peiiub Sahee] ... ... i 

2. A Hindoo Tcbtalor by his W'lll, 
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directed, tli.U Ins live Sons, con 
tiiiuin" joint in food, should take 
care of his property and carry on 
his business, and that on the 
death of any one of his Sons, 

“ not leaving Sons and leaving 
Daughters,’’ that the Daughters 
should receive a certain sum out 
of the estate, and in the event of 
any one of his Son’s Widows 
continuing in the family, provision 
was made for her maintenance ; 
but if the Widow should leave the 
family, she was to receive the sum 
of Ks. 2,000 out of the I'estator’s 
real and personal property. Alter 
the I'estator’s death, the five Sons 
lived together and carried on their 
Father’s business, without any 
partition taking place. One of 
the Sons died, leaving a Widow 
and Daughters. Held, upon the 
construction of the Will (i), that 
the five Sons took an absolute 
estate in the property, and (2) 
that on the death of one of the 
Sons, his share in the cor/>us did 
not go to his Widow, but (3) that 
his sliare of the accumulations was 
not art'ected by the Will, and I 
passed to his Widow by descent. j 


Held, luithei, that in the event, 
wliich happened, of one of the 
Widows leaving the family, she 
was entitled to Rs. -2.000, inde- 
pendently of her Husband’s share 
in the acctimulaiions. 

In the absence of any direction to 
the contrary, it is tlic rule of 
Hindoo law that accumulations 
go with the capital. 

thunder v. Srecmiittx /uunu^oon- 
(fery Dossee] ^ , 

3. A Will of a Hindoo, whose family 
were governed hy the Mitncdiara, 
made in favour of his first Cousin, 
who lived in joint estate witii him, 
to the disinherison of his Widow, 
except a small provision for her 
maintenance, in the event of her 
leaving the family home, in the 
circumstances, and upon the evi- 
dence, declared proved and estab- 
lished. \^Sooreiuironath Roy v. 
^Iu-=iS,(iniut Ileerantonee Riirnio* 
ncah'] ... ,,, gx 

ZUR-I-PESHGI. 

(Usufructuary mortgage.) 

See “ Bond.” 



